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2 United States of America vs. 


In the District Court of the United States in and for the 
Southern District of California 
Central Division 


No. 4649 B. H. 
JAMES H. ADAMSON and MARION C. ADAMSON, 
Plaintiffs, 
VS. 
UNITED STATES OF AMER ies 
Defendant. 


COM FigasiN a 
Plaintiffs complain and allege: 


I. 


This action is brought to recover an overpayment of 
individual income taxes erroneously and illegally assessed 
and collected under the Internal Revenue Laws of the 
United States. It is instituted under the Revenue Laws 
of the United States. 


II. 

At all times herein involved, the plaintiffs herein have 
been, and still are, husband and wife; and the plaintiffs 
reside at Laguna Beach, Orange County, California, with- 
in the Central Division, Southern District, of the above 
entitled court. 


INDE 
On or about March 14, 1941, plaintiffs filed with the 
Collector of Internal Revenue for the Third District of 
New York their joint federal income tax return for the 
calendar year 1940; and, upon said return, their joint in- 
come tax for the year [2] 1940 was shown to be the sum 
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of Two Thousand Four Hundred Eighty Nine and 15/100 
Dollars ($2,489.15). Concurrently with said return, plain- 
tiffs paid to the said Collector the sum of Six Hundred 
Twenty-One and 29/100 Dollars ($621.29) as the first 
installment of said joint income taxes. Thereafter, and 
on or about March 10, 1943, and subsequent to the dis- 
allowance of plaintiffs’ claim for refund as hereinafter 
set forth, plaintiffs paid to the Collector of Internal Reve- 
nue for the Sixth District of California, upon said taxes, 
the further sum of One Thousand Dollars ($1,000.00) ; 
and thereafter, and on or about April 8, 1943, plaintiffs 
paid to the Collector of Internal Revenue for the Sixth 
District of California, as a final payment upon said taxes, 
the sum of Eight Hundred Sixty Seven and 86/100 Dol- 
lars ($867.86), together with interest in the amount of 
One Hundred Sixty-Eight Dollars and Eleven Cents 
($168.11), and One Dollar ($1.00) for release of a lien, 
or a total payment of One Thousand Thirty-Six Dollars 
and Ninety-Seven Cents ($1,036.97). 


The amount of income tax reported by plaintiffs on the 
said return, and paid by them as aforesaid, was excessive 
and incorrectly computed and erroneously and illegally as- 
sessed and collected, in that: There was erroneously in- 
cluded in said return, as ‘“Income—Rents and Royalties,” 
an amount of Thirty Two Thousand Five Hundred Dol- 
lars ($32,500.00). James H. Adamson sold to his brother 
all of his right, title and interest in and to a certain part- 
nership between them, together with his interest in cer- 
tain inventions and trademark. The sale was made on or 
about October 20, 1939. The aforesaid partnership was 
entered into in November, 1925. The assets sold were 
held for more than two (2) years before sale. The amount 


4 United States of America vs. 


reported in 1940 as “income from royalties” was in fact 
a long term gain on the sale of capital assets, and only 
fifty (50%) per cent thereof should have been taken 
into account. 


When correctly computed, the joint income tax of [3] 
the plaintiffs for the said year 1940 was Eighty and 
74/100 Dollars ($80.74); and there was therefore, ille- 
gally assessed, and plaintiffs therefore overpaid, a tax for 
said year in the amount of Two Thousand, Four Hundred 
Fight and 41/100 Dollars ($2,408.41), together with the 
interest and lien charge aforementioned. 


V. 

On or about August 24, 1942, plaintiffs duly filed, with 
the Collector of Internal Revenue for the Third District 
of New York their amended joint federal income tax re- 
turn for the calendar year 1940, therein correctly showing 
their income tax liability for said year to be Eighty and 
74/100 Dollars ($80.74); and, concurrently with said 
amended return, plaintiffs duly filed their claim for re- 
fund of Five Hundred Forty and 55/100 Dollars 
($540.55), being the amount paid by plaintiffs to said 
Collector of Internal Revenue for the Third District of 
New York, upon the first installment of their tax for said 
year less the total amount of their correctly computed 
tax for said year, to-wit, Eighty and 74/100 Dollars 
($80.74). The grounds set forth in said claim as a basis 
for said refund were the same as those heretofore set 
forth in Paragraph IV of this Complaint, except that the 
capital asset therein and hereinabove referred to was in 
said claim incorrectly described as a “patent”; a correc- 
tion of this error in description was duly made and filed 
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with the Collector of Internal Revenue for the Third Dis- 
trict of New York on or about March 25, 1943. 


VI. 

On or about October 5, 1943, the aforesaid claim for 
refund was rejected and disallowed in full by the Commis- 
sioner of Internal Revenue, and notice of said action was, 
on or about October 5, 1943, mailed to plaintiffs by the 
Commissioner by registered mail. 


VII. 


On or about December 27, 1943, and after the pay- 
ment of all of the plaintiffs’ joint federal income tax for 
1940 as shown [4] on their original return, all as here- 
inabove set forth in Paragraph III, plaintiffs duly filed 
with the Collector of Internal Revenue for the Sixth Dis- 
trict of California their claim for a refund of said taxes 
in the amount of Two Thousand Four Hundred Eight 
and 41/100 Dollars ($2408.41), being the entire amount 
of income taxes for 1940 which had theretofore been paid 
by plaintiffs, to-wit, the sum of Two Thousand Four Hun- 
dred Eighty Nine and 15/100 Dollars ($2,489.15), less 
the correctly computed joint tax for said year, to-wit, 
the sum of Eighty and 74/100 Dollars ($80.74). The 
grounds set forth in said claim filed on or about Decem- 
ber 27, 1943, as a basis for such refund were the same as 
hereinbefore set forth in Paragraph IV of this Complaint. 


SOL 


More than six (6) months has elapsed since the filing 
of the claim referred to in Paragraph VII of this Com- 
plaint, and the Commissioner of Internal Revenue has not 
allowed or approved the said claim in whole or in part, 
and the defendant has failed and refused, and still fails 
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and refuses, to refund to the plaintiffs, or either of them, 
the sums demanded in the aforesaid claims, or in either 
of them, or any portion thereof; plaintiffs are entitled to 
recover of the defendant the aforesaid sum of Two Thou- 
sand Four Hundred Eight Dollars and Forty-One Cents 
($2,408.41), together with the interest and lien charge re- 
ferred to in Paragraph III of this Complaint, together 
with interest thereon at the rate prescribed by law. 
IX. 

Both the claim and corrected claim referred to in Para- 
graph V of this Complaint, and the claim referred to in 
Paragraph VII of this Complaint, were duly filed within 
three (3) years from and after the date of filing of the 
return referred to in Paragraph III of this Complaint. 
The claim referred to in Paragraph V of this Complaint 
was duly filed within two years from and after the [5] 
date of payment by the plaintiffs of the amount of tax 
therein involved, and the claim referred to in Paragraph 
VII of this Complaint was duly filed within two (2) 
years from and after the date of payment of the amount 
of tax therein involved. 

Wherefore, plaintiffs pray for judgment against the 
defendant in the sum of Two Thousand Five Hundred 
Seventy-Seven Dollars and Fifty-Two Cents ($2,577.52), 
together with interest on said sum at the rate prescribed 
by law, and for such other and further relief as the court 
may deem just and proper in the premises. 

ZAGON, AARON AND SANDLER and 
NATHAN SCHWARTZ 
By Nathan Schwartz 
[ Verified. | 


[Endorsed]: Filed Aug. 2, 1945. [7] 
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[Title of District Court and Cause. ] 


ANSWER 


Comes now the defendant in the above entitled action 
and in answer to plaintiffs’ complaint, denies generally 


each and every allegation therein contained. 


Grea Rits He CARR 
United States Attorney 


BH. MITCHELL and 
GEORGE M. BRYANT 


Assistant U. S. Attorneys 


EUGENE HARPOLE, Special Attorney 


Bureau of Internal Revenue 


By George M. Bryant 
Attorneys for Defendant 


[Affidavit of Service by Mail.] 


[Endorsed]: Filed Nov. 5, 1945. [8] 
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[Title of District Court and Cause. | 


AMENDED ANSWER 


Comes now the defendant, leave of Court first having 
been had and obtained, and files this its Amended An- 
swer to plaintiffs’ complaint: 


il. 


Admits each and every allegation contained in Para- 
graph I thereof, except that it is denied that there has 
been any Overpayment or erroneous and/or illegal assess- 
ment and/or collection of individual income taxes. 


IT. 


Admits the allegations contained in Paragraph II there- 
of. 


Til. 


Admits the allegations contained in Paragraph III 
thereof through line 16 on page 2 thereof. 


Denies each and every allegation contained in Para- 
graph III thereof, commencing with line 17 on page 2 
thereof. 


V. 

Admits the allegations contained in Paragraph V there- 
of, except that the [9] defendant alleges that the amended 
return and claim for refund described therein were filed 
by plaintiffs on June 13, 1941, instead of on August 24, 
1942. Defendant further denies that the amended return 
correctly showed the income tax liability of plaintiffs for 
the year 1940 to be $80.74, and it is further denied that 
the amount claimed in the said claim for refund was the 
amount paid by plaintiffs as the first installment of their 
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1940 income tax less the amount of their correctly com- 
puted tax for said year. 
VI. 

Admits the allegations contained in Paragraph VI 
thereof. 

VII. 

Admits the allegations contained in Paragraph VII 
thereof, except that defendant denies that the amount 
claimed in the said claim for refund was the total amount 
of income taxes paid by plaintiffs for 1940 less the cor- 
rectly computed joint tax of plaintiffs for said year. 


VITl. 


Denies each and every allegation contained in Para- 
graph VIII thereof, except that defendant admits that no 
refund has been made of the amounts demanded in the 
said claim for refund. Defendant alleges that the claim 
for refund of $2,408.41 filed by plaintiffs on December 
27, 1942, was rejected by the Commissioner of Internal 
Revenue by registered letter dated July 26, 1945, addressed 
to the plaintiffs. 

IX. 

Admits the allegations contained in Paragraph IX there- 

of. 


Wherefore, having fully answered, the defendant prays 
that it be hence dismissed with its costs in this behalf 
expended. 

CAN EES Hy CARR 
United States Attorney 


eee erik LL and 
GEORGE M. BRYANT 
Assistant U. S. Attorneys 
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EUGENE HARPOLE, Special Attorney 
Bureau of Internal Revenue 


By George M. Bryant 
Attorneys for Defendant [10] 


STIPURATS 


It is hereby stipulated and agreed by and between the 
parties to the above entitled action, through their respec- 
tive counsel undersigned, that the foregoing amended an- 
swer may be filed. 


Dated this 17th day of December, 1945. 


ZAGON, AARON AND SANDLER, and 
NATHAN SCHWARTZ 


By Ray Sandler 
Attorneys for Plaintiffs 
CHARLES Hee wa: 
United States Attorney 


BE. H. MITCH Eaand 
GEORGE M. BRYANT 
Assistant U. S. Attorneys 


EUGENE HARPOLE, Special Attorney 
Bureau of Internal Revenue 
By George M. Bryant 


Attorneys for Defendant 
It is so ordered this 21st day of December, 1945. 
BEN HARRISON, Judge 
[Endorsed]: Filed Dec. 21, 1945. [11] 
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[Title of District Court and Cause. ] 


SwiPUiLs TION OF BACTS 


It is stipulated and agreed by and between each of the 
parties in the above entitled action, through their respec- 
tive counsel, for the purposes of this action alone that 
the following facts are true: 


I. 


This action is brought to recover the sum of $2,577.52, 
together with interest as prescribed by law, upon the 
theory that certain individual income taxes were errone- 
ously and illegally assessed against and collected from the 
plaintiffs under the Internal Revenue laws of the United 
States. 


st. 

The plaintiffs herein at all times mentioned in the com- 
plaint were and still are husband and wife residing at 
Laguna Beach in Orange County, State of California, 
within the Central Division, Southern District of the 
above entitled Court. 


III. 


That on or about March 14, 1941, the plaintiffs filed 
with the Collector [12] of Internal Revenue for the Third 
District of New York their joint federal income tax return 
for the calendar year 1940; that said return was prepared 
upon a calendar year basis and showed a total gross in- 
come of $42,525; that deductions were claimed against 
said income in the sum of $21,569.55; that the tax indi- 
cated to be due thereon was shown to be $2,489.15; that 
therewith plaintiffs paid to the Collector the sum of 
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$621.29 as the first installment of said joint income taxes; 
that on or about March 10, 1943, and subsequent to a 
disallowance of plaintiffs’ claim for refund described here- 
inafter plaintiffs paid to the Collector of Internal Reve- 
nue for the Sixth Collection District of California upon 
said taxes the sum of $1,000, and to the same Collector 
on or about April 8, 1943, plaintiffs paid as a final pay- 
ment upon said taxes the sum of $867.86, together with 
interest in the amount of $168.11, and $1 for release of 
a lien filed by the Collector of Internal Revenue for the 
Sixth Collection District of California against the prop- 
erty of the plaintiffs; and that the total amount paid by 
plaintiffs by reason of their individual income and defense 
tax for the year 1940, including interest and lien charges, 
was the sum of $2,658.26. 


IY 

Plaintiffs claim that the correct amount of the tax due 
and owing from them was the sum of $80.74. The United 
States determined that the amount of tax due is $2,489.15. 
The difference between the computations of the plaintiffs 
and the computations of the Government result from the 
inclusion in said return of the sum of $32,500 received 
by the plaintiffs from one Percy Adamson, the brother 
of James H. Adamson, one of the plaintiffs in this case 
under an agreement dated October 20, 1939, a copy of 
which is attached hereto marked Exhibit “C” and is in- 
corporated herein as if set forth in full. 


V. 
That on or about June 13, 1941, the plaintiffs filed with 
the Collector of Internal Revenue for the Third District 
of New York claim for refund which was numbered 
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2,639,120 in the amount of $540.55; that on October 5, 
1943, the Commissioner of Internal Revenue rejected said 
claim for refund; that on or about December 27, 1943, 
plaintiffs filed a claim for refund in the sum of $2,408.41, 
which was numbered 2,849,066 which claim was filed with 
the Collector of Internal [13] Revenue for the Sixth 
Collection District of California; that on July 26, 1945, 
the Commissioner of Internal Revenue rejected this claim 
for refund; and that on August 2, 1945, this action was 
filed. 


VI. 
The grounds stated in the claim for refund filed June 
13, 1941, are as follows: 


Original income tax return was filed showing net 
income of $20,955.45. Due to error, profit on sale 
of patent was included as income from royalties in- 
stead of a long term gain. If correctly reported the 
total tax to be paid would amount to $80.74 as per 
amended return filed. Since the sum of $621.29 has 
been paid for the first quarterly payment on the 
amount erroneously reported, there has been an over- 
payment of $540.55. 


VII. 


The grounds stated in the claim for refund filed De- 
cember 27, 1943, are as follows: 


Taxpayers filed a joint return for 1940 and er- 
roneously reported a long term gain on the sale of 
capital assets as income from royalties. James Adam- 
son sold to his brother all of his right, title and 
interest in and to a certain partnership between them, 
together with his interest in certain inventions and 
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trade mark. The sale was made on or about October 
20, 1939. The aforesaid partnership was entered 
into in November, 1925. The assets sold were held 
for more than two years before sale. The amount 
reported in 1940 as income from royalties was in fact 
long term gain on the sale of capital assets and only 
50% thereof should have been taken into account. 


This claim was prepared by Forest W. Monroe & 
Associates from information furnished by the tax- 
payers. [14] 


VIDE 


That on or about the first day of November, 1925, 
James H. Adamson and Percy Adamson entered into an 
agreement to become partners at will under the firm name 
and style of Adamson Bros. Company, for the purpose 
of engaging in the business of developing and dealing in 
yarns and textiles, including the development of ideas 
in the field of special yarns, pursuant to an oral under- 
standing that James H. Adamson would furnish sufficient 
capital to get started, and that both James H. Adamson 
and Percy Adamson would cooperate in the management 
of the business, with James H. Adamson exercising a 
general supervision and control of the business, and Percy 
Adamson devoting all of his time and attention to the 
conduct thereof, the profits to be shared equally between 
them. 


TX. 


That said co-partnership entered upon the transaction 
of business in November 1925, and that said copartnership 
was terminated on or about the month of December, 1932. 
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X. 

That, in the year 1930, Percy Adamson conceived the 
idea of an elastic yarn and, on July 30, 1930, filed in the 
United States Patent Office an application for a patent 
thereon. That, between July 30, 1930, and June, 1931, 
experimental and development work in connection with 
said idea was conducted and, on June 11, 1931, a new 
application for a patent was filed by said Percy Adamson 
in the United States Patent Office, which application was 
a continuation, in part, of the application filed July 30, 
1930. That United States Letters Patent No. 1,822,847, 
covering an elastic yarn, was issued on such application 
on September 9, 1931. 


ook 


That said co-partnership paid the expense of prosecut- 
ing said patent applications and, in addition thereto, in- 
curred liability for development and experimental expenses 
in connection therewith. That at all times prior to No- 
vember I, 1931, said invention was dealt with by James 
H. Adamson and Percy Adamson and was the property 
of said co-partnership. [15] 


XI. 


That the elastic yarn described in said patent and pat- 
ent applications was and is known as “Lastex.”’ That, on 
or about April 9, 1931, the said co-partnership filed in 
the United States Patent Office an application for the 
registration of a trademark for use in connection with the 
sale of such yarn, which trademark consisted of the word 
“Lastex”’ in a distinctive style of printing. That said 
trademark was duly registered on May 8, 1931, as the 
property of said co-partnership. 
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XITI. 
That on or about April 10, 1931, Percy Adamson en- 


tered into two agreements, in writing, with the U. S. Rub- 
ber Company whereby in consideration of the license to 
use said invention and other consideration, including the 
agreement of said Percy Adamson to procure the assign- 
ment to the U. S. Rubber Company of said trademark, 
the U. S. Rubber Company agreed to pay to said Percy 
Adamson certain royalties and commissions. That said 
contracts were made simultaneously and as a single trans- 


action. 


XIV. 


That on or about January 2, 1932, Percy Adamson and 
the said U. S. Rubber Company entered into two con- 
tracts, in writing, which were made in substitution and 
superseded the contracts made April 10, 1931. 


XV. 


That on or about July 7, 1931, in pursuance of said 
agreement made by Percy Adamson with the U. S. Rub- 
ber Company on April 10, 1931, the said co-partnership 
assigned to the U. S. Rubber Company the aforementioned 
trademark. 


XVI. 


That on or about November 1, 1931, Percy Adamson 
assumed the exclusive management of the partnership af- 
fairs without the consent of James H. Adamson. That 
on or about March 24, 1934, Percy Adamson repudiated 
the existence of the partnership or any partnership ob- 
ligation. 
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XVII. 

That after November 1, 1931, neither the partnership 
of Adamson Bros. Company nor James H. Adamson en- 
gaged in the business of developing and dealing [16] in 
yarns and textiles, or in the development of ideas in the 
field of special yarns. 


> 00 
That on or about May 14, 1934, James H. Adamson 
commenced an action in the Supreme Court of New York 
County against Percy Adamson for the dissolution of 
the partnership and for an accounting of the affairs and 
property of said partnership. 


XIX. 

That thereafter by order made and entered in said 
action, Harold R. Medina was duly appointed Referee to 
hear and determine the same. That on December 31, 1937, 
the said Harold R. Medina rendered his opinion in the 
said action and on January 8, 1938, he made his report 
in the said action wherein he set forth his findings of 
fact and conclusions of law and made his decision there- 
in. That a copy of said decision is attached hereto, marked 


Exhibit “A,” and by this reference made a part hereof. 


XX. 
That thereafter and on July 8, 1939, a judgment was 


filed and entered in the above entitled action in accord- 
ance with the decision hereinabove referred to. That a 
copy of said judgment is hereto attached, marked Ex- 


hibit “B,” and by this reference made a part hereof. 
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XXI. 

That by said decision and judgment it was adjudicated, 
among other things, that James H. Adamson and Percy 
Adamson were each entitled to an undivided one-half 
share, as tenants in common, to the contracts with the 
U. S. Rubber Company, hereinabove referred to, dated 
January 2, 1932. It was further directed that Percy 
Adamson be directed to execute and deliver to James H. 
Adamson an assignment of the undivided share of the said 
contracts, such assignment to be made by way of con- 
firmation and further assurance of the title to such un- 


divided share. 


XXII. 

That the said judgment provided, among other things, 
that Percy Adamson pay to James H. Adamson the sum 
of $271,044.92, together with interest and costs. [17] 
That the obligation to pay said sum was discharged by 
agreements dated February 23, 1938, and September 11, 
3 


XXIII. 

That on or about the 20th day of October, 1939, James 
H. Adamson entered into an agreement with Percy Adam- 
son and the U. S. Rubber Company wherein and whereby 
the said James H. Adamson did sell, assign and transfer 
to Percy Adamson all of his right, title and interest in 
and to any and all assets which formerly belonged to the 
partnership hereinabove referred to, between James H. 


‘Adamson and Percy Adamson, under the firm name and 
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style of Adamson Bros. Company, consisting primarily 


of the following: 


(a) The reversionary or other right of the certain 


trademark “Lastex” and the registration thereof. 


(b) The certain invention for which the United States 
Letters Patent No. 1,822,847 was issued under date of 
September 8, 1931, together with all Letters Patent of 
foreign countries issued thereon, and all applications 


therefor. 


(c) The two certain contracts, both dated January 2, 
1932, between Percy Adamson and the U. S. Rubber 


Company, hereinabove described. 


That, in consideration of the said sale, Percy Adamson 
agreed to pay to James H. Adamson the sum of $215,000, 
without interest, as follows: 

$5,000 upon the execution of the agreement and 
$210,000 in equal installments of $2,500 each, be- 
ginning on December 1, 1939, and, thereafter, on the 
Ist day of each second month until the full balance 
of $210,000 shall have been paid. 


That a copy of said agreement is hereto attached, 
marked Exhibit “C’ and by this reference made a part 


hereof. 


O48 


Plaintiffs contend that the sums received under the said 
contract dated October 20, 1939, for the taxable years 
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involved constitute a capital gain, whereas the Commis- 
sioner of Internal Revenue determined that the amount 
received [18] under said contract constitutes ordinary 
income. 
Dated at Los Angeles, California, this 8 day of Jan- 

uary, 1946. 

ZAGON, AARON AND SANDLER and 

NATHAN SCHWARTZ 

By Ray Sandler 
Attorneys for Plaintiffs 


CHARLES HaGAKE 
United States Attorney 


E. H. MITCHELL and 
GEORGE M. BRYANT 
Assistant U. S. Attorneys 
EUGENE HARPOLE, Special Attorney 
Bureau of Internal Revenue 
By George M. Bryant 
Attorneys for Defendant [19] 
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P2SeIBIt “A”] 
SUPREME COURT : NEW YORK COUNTY 


x 
James H. Adamson, 
Plaintiff, 
— against — 
Percy Adamson, 
Defendant, 
and 
Superior Seating Company, Inc., 
Defendant, DECISION 


X  £19023/1934 
Thomas Adamson, 
Plaintiff, 
— against — 
Superior Seating Company, Inc., 
Lillian Mandel and Jacob Klausner, 
Defendants. 
and 
James H. Adamson, 
Defendant. 
xX 


The issues in the above entitled action with respect to 
which a new trial was ordered by an order of the Appel- 
late Division, First Department, entered February 9, 1937, 
upon which judgment was entered in the Office of the 
Clerk of this Court on February 11, 1937, having been 
duly referred to the undersigned as Referee to hear and 
determine, by order made at Special Term, Part III of 
this. Court, dated the 19th day of March 1937, upon the 
consent of all parties to the action; and the said order of 
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the Appellate Division and the judgment entered thereon 
having thereafter been resettled, and the issues with re- 
spect to which a new trial was ordered by said resettled 
order of the Appellate Division having thereafter been 
referred to the undersigned as Referee to hear and de- 
termine, by order made at Special Term, Part III of this 
Court, dated the 4th day of March 1937, likewise upon 
the consent of all the parties to the action; and the ac- 
count of the defendant Percy Adamson having been filed 
with the Referee on or about the 15th day of April 1937; 
and objections of the plaintiff James H. Adamson to said 
account having been filed with the Referee on or about 
the 26th day of April 1937; and before proceeding to hear 
testimony upon said reference the Referee having duly 
taken the statutory oath; and the allegations and proofs 
of the parties having been taken at hearings held on 
March 2, 1937, March 10, 1937, March 31, 1937, April 
7, 1937, April 12, 1937, April 15, 1937, April 20,1968 
April 21, 1937, April 28, 1937, May 4, 1937, May 6, 
1937, May 11, 1937, May 13, 1937, May 25, 1937, May 
26, 1937, June 1, 1937, June 3, 1937, June 3, 1937.5 lame 
9, 1937, June 10, 1937, June 16, 1937, June 17, 1937, 
June 24, 1937, September 24, 1937, October 4, 1937, Oc- 
tober 8, 1937, October 19, 1937, October 20, 1937, Oc- 
tober 21, 1937 and October 22, 1937. 


And the Appellate Division by said resettled order filed 
March 15, 1937, having duly made findings of fact and 
conclusions of law including the following: 

“Findings of Fact 
“First: That on or about the lst day of Novem- 
ber, 1925, James H. Adamson and Percy Adamson 
entered into an agreement to become partners at will 
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under the firm name and style of Adamson Bros. 
Company for the purpose of engaging in the business 
of developing and dealing in yarns and textiles, in- 
cluding the develop- [21] ment of ideas in the field 
of special yarns, pursuant to an oral understanding 
that James H. Adamson would furnish sufficient capi- 
tal to get the business properly started, and that both 
James H. Adamson and Percy Adamson would co- 
operate in the management of the business, with 
James H. Adamson exercising a general supervision 
and control of the business and Percy Adamson de- 
voting all of his time and attention to the conduct 
thereof, the profits to be shared equally between them. 

“Second: That the said copartnership entered 


upon the transaction of business as aforesaid in No- 
vember, 1925. 


“Third: That, pursuant to the said partnership 
agreement and various modifications thereof, James 
H. Adamson and Percy Adanison conducted said busi- 
ness until on or about November 1, 1931, when with- 
out the consent of James H. Adamson Percy Adamson 
assutned exclusive management of the partnership 
affairs; and that on or about March 24th, 1934 
Percy Adamson repudiated any partnership obliga- 
OH, 


“Conclusion of Law 


“First: That an accounting by the parties in re- 
spect of the assets of the copartnership found shall 
be taken and stated.” 
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Now, after hearing Neilson Olcott, Esq., of counsel 
for James H. Adamson, plaintiff in the first above en- 
titled action and a defendant in the second above entitled 
action, and Charles H. Tuttle, Esq., and George Thoms, 
Esq., of counsel for Percy Adamson, a defendant in the 
first above entitled action; and Robert P. Levis, Esq., of 
counsel for Superior Seating Company, a defendant in 
the first above entitled action and for Thomas Adamson, 
plaintiff in the second above entitled action, and due 
deliberation having been had thereon, the undersigned 
hereby decides and finds as follows: 


FINDINGS GF Aci 


1. That at various times between 1926 and 1930 the 
[22] defendant Percy Adamson represented to the plain- 
tiff James H. Adamson and others that he had conceived 
novel ideas of commercial value relating to yarns some 
of which might be exploited as secret processes or by 
means of patents; that all such ideas were dealt with by 
the plaintiff James H. Adamson and the defendant Percy 
Adamson as the property of the said copartnership. 


2. That on or about May 24, 1928, the defendant 
Percy Adamson by an agreement in writing purported 
to grant to Wabasso Cotton Mills the exclusive license to 
use in the dominion of Canada a secret process invented 
by Percy Adamson for mercerizing yarn in consideration 
of certain royalties to be paid to said Percy Adamson; 
that pursuant to said agreement said Wabasso Cotton 
Mills paid royalties of $11,250.00, all of which were dealt 
with by the plaintiff James H. Adamson and the defend- 
ant Percy Adamson as the property of the said copartner- 
ship. 
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3. That in the year 1930 the defendant Percy Adam- 
son conceived the idea of an elastic yarn and on July 30, 
1930 filed in the United States Patent office an applica- 
tion for a patent thereon; that between July 1930 and 
June 1931, experimental and development work in connec- 
tion with said idea was conducted and on June 11, 1931, 
a new application for a patent was filed by said Percy 
Adamson in the United States Patent Office, which ap- 
plication was a continuation in part of said application 
filed July 30, 1930; that United States Letters Patent 
No. 1,822,847 covering an elastic yarn were issued on 
such application on September 9, 1931. 

4, That the said copartnership paid the expenses of 
prosecuting said patent applications and in addition there- 
to incurred liability for development and experimental ex- 
[23] penses in connection therewith amounting to more 
than $10,000. 

5. That at all times prior to November 1, 1931, the 
said invention was dealt with by the plaintiff James H. 
Adamson and the defendant Percy Adamson as the prop- 
erty of said copartnership. 

6. That the elastic yarn described in said patent and 
patent applications was and is known as “Lastex’’; that 
on or about April 9, 1931, the said copartnership filed in 
the United States Patent Office an application for the 
registration of a trade-mark for use in connection with 
the sale of such yarn, which trade-mark consisted of the 
* in a distinctive style of printing; that said 
trade-mark was duly registered on May 8, 1931, as the 
property of said copartnership. 


7. That on or about April 10, 1931, the defendant 
Percy Adamson entered into two agreements in writing 


word ‘‘Lastex’ 
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with the United States Rubber Company, whereby in con- 
sideration of a license to practice said invention and other 
consideration including the agreement of said Percy Adam- 
son to procure the assignment to the United States Rub- 
ber Company of said trade-mark, the United States Rub- 
ber Company agreed to pay to said Percy Adamson cer- 
tain royalties and commissions; that said contracts were 
made simultaneously and as a single transaction. 

8. That payment was made by the United States Rub- 
ber Company pursuant to said contracts dated April 10, 
1931, covering commissions earned between June 1931 
and December 1931, and all such payment was dealt with 
by the plaintiff James H. Adamson and the defendant 
Percy Adamson as the property of said copartner- 
ship. [24] 

9. That on or about January 2, 1932, the defend 
Percy Adamson and the said United States Rubber Com- 
pany entered into two contracts in writing, copies of 
which are hereto annexed marked respectively Exhibits 
“A” and “B”; that said contracts were made simultane- 
ously and as a single transaction; that said contracts were 
made in substitution for and superseded the said contracts 
made April 10, 1931. 

10. That on or about July 7, 1931, in pursuance of 
said agreement made by defendant Percy Adamson with 
the United States Rubber Company on April 10, 1931, 
the said copartnership assigned to the United States Rub- 
ber Company the trade-mark aforesaid. 

11. That James H. Adamson, Percy Adamson and 
Thomas Adamson are brothers. 

1. That on or about June 21, 1932, defendant Percy 
Adamson represented to the plaintiff James H. Adamson 
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that he would apply the interest of James H. Adamson in 
the business of said copartnership to paying or securing 
the payment of indebtedness of said James H. Adamson 
to American Seating Company, part of which indebted- 
ness was represented by a note in the principal amount 
of $100,000. made by said James H. Adamson and his 
wife Minnie C. Adamson. That at the time said repre- 
sentation was made the defendant Percy Adamson was 
in possession of substantial profits of said copartnership 
distributable to said James H. Adamson, and at all times 
thereafter was in possession of profits distributable to 
James H. Adamson, the amount of which will appear from 
the account taken and stated herein. 


13. That at all times after August 1, 1932, the Ameri- 
can Seating Company held as collateral security for the 
said note made by James H. Adamson and Minnie G. 
Adamson [25] the following: 


29 bonds of Larchmont Shores, Inc., of the face value 
of $1,000. each 


86 shares of stock without par value 30 Post Road 
Realty Corporation 


67 shares without par value of Beldale Realty Corpo- 
ration 


80 shares of stock of Directors Building Corporation 
Preferred Stock, ctf. No. P119 


40 Directors Building Corporation Class “B” non- 
voting common stock, ctf. No. B131 


60 Securities Conversion Company, Inc., Preferred 
ereck, ctr. No, 120 
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30 Securities Conversion Company, Inc., common 
stock, ctf. No. 95 

25 Security Associates, Inc., Preferred stock, ctf. No. 
300 

25 Security Associates, Inc., Common stock, ctf. No. 
435 

$29,000 Larchmont Shores, Inc., debenture bonds 

86 30 Post Road Realty Corporation common stock 

50 Trading and Reorganizing Corporation $3.00 Pre- 
ferred stock 

50 Trading and Reorganizing Corporation Common 
stock 
Mortgage made by Hesselton Realty Corporation 
to Larchmont Shores, Inc., given to secure the 
sum of $4,147.50, dated November 2, 1928, cover- 
ing premises known as lots Nos. 58, 59 and 60, in 
block 106A, Village of Larchmont, Town of Mama- 
roneck, Westchester County, N. Y., as shown on 
a certain map entitled “Second Amended Map of 
Larchmont Shores, Section No. 3, Larchmont, 
Westchester County, N. Y.,” 


Mortgage made by Hesselton Realty Corporation 
to Larchmont Shores, Inc) e@iven tom sectinemiise 
sum of $4,147.50, dated November 2, 1928, cov- 
ering premises known as lots Nos. 61, 62 and 63, 
in block 106A, Village of Larchmont, Town of 
Mamaroneck, Westchester County, N. Y., as 
shown on a certain map entitled “Second Amended, 
Map of Larchmont Shores, Section No. 3, Larch- 
mont, Westchester County, N. Y.,”’ dated August 
20, 1928. i 
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Mortgage made by Howell C. Perrin to Larch- 
mont Shores, Inc., given to secure the sum of 
$8,595.00 dated January 4, 1928, covering prem- 
ises as follows: Lots 134, 135, 136 and 137 in 
Block 108, Village of Larchmont, Town of Mama- 
roneck, Westchester County, N. Y., as shown on a 
map entitled “Amended Map of Larchmont Shores, 
Section No. 3, Larchmont, Westchester, N. Y.” 
survey by Guy Vroman, C. E., October 20, 1927. 


100 Shares of the common stock of Superior Seating 
Company, Inc., a New York corporation. [26] 
Second mortgage in the principal amount of 
$20,000., on the residence property occupied by the 
said James H. Adamson in the Village of Larch- 
mont, Town of Mamaroneck, County of West- 
chester, State of New York, known as the Cedar 
Island property. 


> 14. That between August 1, 1932 and March 1, 1934, 
said Percy Adamson paid to the American Seating Com- 
pany on behalf of James H. Adamson, the sum of $35,000. 


15. On or about March 4, 1935, said Percy Adamson 
and Thomas Adamson, plaintiff in the second above en- 
titled action, fraudulently conspired and agreed that said 
Percy Adamson should accept an offer made by the Ameri- 
can Seating Company to sell the said $100,000. note made 
by said James H. Adamson and the said Minnie C. Adam- 
son with the collateral security therefor, together with all 
of the right, title and interest of American Seating Com- 


30 United States of America vs. 


pany in and to certain written agreements made by the 
American Seating Company as follows: 
(i) on August 1, 1932 with James H. Adamson 
and Superior Seating Company, Inc. 
(ii) on August 9, 1932 with Percy Adamson 
(iii) on July 14, 1933 with Percy Adamson 
(iv) on July 14, 1933 with James H. Adamson 


subject, however, to certain exceptions, qualifications and 

reservations as set forth in an agreement in writing be- 

tween American Seating Company and Thomas Adamson, 

dated March 4, 1935, a copy of which is hereto annexed 

and marked Exhibit “C,”’ for the sum of $40,000., pay- 
able as follows: 

$5000. in cash and the balance in six promissory 

notes made by said Thomas Adamson and 

endorsed by said Percy Adamson, as fol- 


lows: 
Dated Due Amount 
3/4/35 7 / 207359 $5,000.00 ° 
3/4/35 07 20735 5,000.00 
3/4/35 1/20/36 5,000.00 
O/47/ 3a 4/20/36 5,000.00 
3/4/35 7/20/36 7,500.00 
3/4/35 10/20/36 7,900.00 [2A 


and that when so purchased said note and collateral should 
be delivered to said Thomas Adamson with the purpose 
of creating the false appearance that said Thomas Adam- 
son was the owner and holder thereof in order to prevent 
the said James H. Adamson from offsetting against said 
note his claims against said Percy Adamson arising out 
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of the said copartnership. That pursuant to said con- 
spiracy said note and collateral were so purchased by said 
Percy Adamson and delivered to said Thomas Adamson 
who holds the same as the agent of said Percy Adamson. 


16. That on or about March 15, 1935, said Percy 
Adamson and said Thomas Adamson, pursuant to said 
conspiracy caused a pretended sale of the collateral for 
said note to be held, pursuant to which said collateral 
was delivered to said Thomas Adamson in consideration 
of said Thomas Adamson crediting on the said note the 


sum of $1,000. 


17. That on June 5, 1935, there was received in satis- 
faction of said second mortgage on the said residence 
property known as the Cedar Island property the sum of 
$19,729.73; that by an agreement in writing between said 
Thomas Adamson and the said James H. Adamson said 
sum was deposited in The National City Bank of New 
York, subject to the joint control of the attorneys for the 
said James H. Adamson and the said Thomas Adam- 
son, to be held in escrow pending the determination in this 
action of the equitable ownership of said second mort- 
gage, on the making of which determination it was agreed 
between the parties that said sum should be paid to the 
party held to be equitably entitled thereto. 


18. That on or about July 5, 1935, said Thomas Adam- 
son obtained a judgment against the said Minnie C. 
Adamson on said note in Supreme Court, Kings County, 
in the amount of $105,727.05 and on May 20, 1937, ob- 
tained an additional judgment against said Minnie C. 
Adamson for costs on affirmance of an appeal from said 
judgment in the amount of $56.20. [28] 
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19. That the account submitted by the defendant 
Percy Adamson herein is incorrect in the following par- 


ticulars: 


(a) Commissions and royalties earned after November 
1, 1931, from the United States Rubber Company pur- 
suant to said four contracts dated April 10, 1931 and 
January 2, 1932, are not accounted for. The total amount 
of said royalties earned up to and including September 
30, 1937 was $406,868.95 and the total amount of said 
commissions earned up to and including December 31, 
1936, plus the twelve monthly retainer payments of 
$1,000.00 each for the year 1937, was $191,044.76, of 
which $7,807.94 is included in Percy Adamson’s account 
herein, making the total additional amount of royalties 
and commissions to be accounted for $590,825.77. 


(b) Payments shown by the books to have been re- 
ceived by Adamson Brothers Company from Wabasso 
Mills as earnings of the Partnership, amounting to 
$11,250.00 are erroneously credited to the defendant Percy 
Adamson. 


(c) Payments shown by the books to have been re- 
ceived by Adamson Brothers Company from Celanese 
Company of America as earnings of the partnership, 
amounting to $9,500. are erroneously credited to the de- 
fendant Percy Adamson. 


(d) Defendant Percy Adamson has failed to charge 
as an expense of the business of Adamson Brothers Com- 
pany, and has erroneously charged to himself, payments 
amounting to $1,216.27 shown by the books to have been 
made to Paul Kolisch for services rendered to the part- 
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nership in connection with Lastex patent and trade-mark 
and charged on the books to expenses of the business. 


(e) The said contracts between Percy Adamson and 
United States Rubber Company, dated January 2, 1932, 
which are as- [29] sets of the partnership, are not in- 
cluded in the assets for which the defendant Percy Adam- 
son is accountable. 


({) Defendant Percy Adamson has failed to charge 
himself and credit plaintiff with the $100,000. note made 
by plaintiff James H. Adamson and Minnie C. Adamson, 
dated May 1, 1931, together with the collateral deposited 
with the American Seating Company therefor, which note 
and collateral were acquired by Thomas Adamson pur- 
suant to the contract between Thomas Adamson and 
American Seating Company, dated March 4, 1935. 


(g) Defendant Percy Adamson has failed to credit 
himself and to charge plaintiff James H. Adamson with 
one-half of the sums of $2,000.00 and $3,700.00, respec- 
tively, representing money shown by the books to have 
been paid by Adamson Brothers Company to Seth Adam- 
son and charged on the books to the plaintiff James H. 
Adamson. 


(h) Defendant Percy Adamson has failed to credit 
plaintiff James H. Adamson with advances shown by the 
books to have been made to Adamson Brothers Company 
through plaintiff’s proprietary business Superior Seating 
Company, amounting to $9,455.00. 

(1) Defendant Percy Adamson has failed to charge 
himself with interest on the excess of 


(1) amounts withdrawn from the partnership by 
the defendant after the defendant’s wrongful appro- 


34 United States of America vs. 


priation of exclusive control of the firm’s assets on 
or about November 1, 1931; over 

(2) the amount of payments to plaintiff or for the 
plaintiff’s account after November 1, 1931, plus de- 
fendant’s salary at the rate of $7,800.00 a year. 


(j) Defendant Percy Adamson has failed to credit his 
account with $37,675.00 to which the books show he was 
entitled as salary. 

(k) Defendant Percy Adamson has erroneously charged 
[30] to himself $1,603.83, which by agreement of the 
parties was charged to profit and loss as of December 
31, 1926, and is so shown on the books. 


(1) Defendant Percy Adamson has erroneously charged 
to the plaintiff $955.00 of the amount on Schedule “8” 
of the account, said sum of $955. being the amount of 
payments included in said schedule, which by agreement 
of the parties was charged to expenses and is so shown 
on the books. 

(m) Defendant Percy Adamson has erroneously charged 
to the plaintiff James H. Adamson $1,140.00, the amount 
shown on Schedule “10-B” of the account, which by agree- 
ment of the parties was charged to expenses and is so 
shown on the books. 

(n) Defendant Percy Adamson has erroneously charged 
to the plaintiff James H. Adamson $3,955.00, the amount 
shown on Schedule “9” of the account as payments to 
Harold C. Adamson, which by agreement of the parties 
was charged to expenses and is so shown on the books. 

(0) Defendant Percy Adamson has erroneously charged 
to the plaintiff James H. Adamson $950.00 of the amount 
shown on Schedule “6” of the account, said sum of 
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$950.00 being the amount of payments included in said 
Schedule, which by agreement of the parties was charged 
to expenses and is so shown on the books. The items of 
said sum of $950.00 are as follows: 


June 20, 1927 Cash CDs 65 $125.00 
July 19,1927 Cash Travelling Expenses C.D. 67 135.00 
Nov. 25, 1927 Check CDs 93 100200 
Dec. 13, 1927 Check C.D. 95 90.00 
Jan. 16, 1928 Check Ci 27 5 C0 
Feb. 10, 1928 Check C.D. 99 150.00 
June 4,1928 Cash C.DM107 100700 
June 26, 1928 Cash C.D.107 100.00 
July 14, 1928 Cash CDE wa0i00 
Oct. 27, 1928 Check CD19 mes 0.00 

[31] 


The net equity of both partners in the property and 
assets of the copartnership as shown by the balance sheet 
as of October 31, 1931, Exhibit “A” in the account filed 
by Percy Adamson herein, is $56,373.55, which is the 
amount for which Percy Adamson would be chargeable 
without giving effect to the corrections hereinbefore in 
this finding set forth. In addition to the charges and 
credits hereinbefore in this finding set forth Percy Adam- 
son is entitled to the credits of $35,000. and $15,000. 
shown in Schedule 10-A of the account herein, and also to 
a credit of one-half of the amount of salary at the rate 
of $7,800. a year from November 1, 1931 to December 
31, 1937, amounting to $24,075.00, which amount should 
correspondingly be charged to James. Annexed hereto 
marked Exhibit “D” is a summary statement of the ac- 
count submitted by the defendant Percy Adamson giving 
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effect to all of the foregoing matters. Said summary state- 
ment charges the defendant with royalties earned under 
the contract with the United States Rubber Company, 
Exhibit “A,” throughout the period ending September 30, 
1937, and with retainer payments at the rate of $1,000. 
a month pursuant to the contract with the United States 
Rubber Company, Exhibit “B,” for the entire calendar 
year 1937, but does not include any royalties earned pur- 
suant to the said contract Exhibit “A” after September 
30, 1937, nor any commission or bonus under said con- 
tract Exhibit “B’’ for any period after December 31, 1936, 
except monthly retainer payments aggregating $12,000. 
Or RYE 


CONCLUSION sO baie. 


1. The partnership accounts for the period referred to 
in Exhibit ‘“D” hereto annexed, should be settled and al- 
lowed as filed and adjusted by said Exhibit “D.” [32] 


2. Each of the objections of the plaintiff James H. 
Adamson to the account submitted by the defendant Percy 
Adamson, ‘‘1” to “15” inclusive, is sustained, except that 
objection “1” is sustained only to the extent indicated in 
Finding of Fact “19,” and except that the interest charge- 


able to defendant Percy Adamson on the excess of 


(1) amounts withdrawn from the partnership by 
the defendant after the defendant’s wrongful appro- 
priation of exclusive control of the firm’s assets on 
or about November 1, 1931; over 
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(2) the amount of payments to plaintiff or for the 
plaintiff’s account after November 1, 1931, plus de- 
fendant’s salary at the rate of $7,800.00 a year, 


should be simple interest at the rate of 4% per annum. 


3. Said copartnership was prior to the making of the 
aforesaid contracts with the United States Rubber Com- 
pany the owner of United States Letters Patent No. 
1,822,847, and the Lastex trade-mark and is now the 
owner of the contracts between Percy Adamson and the 
United States Rubber Company, Exhibits “A” and “B” 
dated January 2, 1932. 


4, Judgment should be made herein awarding the title 
to the interest of the partnership in said contracts to the 
respective partners as follows: James H. Adamson and 
Percy Adamson are each entitled to an undivided one- 
half share as a tenant in common in the contract Exhibit 
“A” and to all payments due or to grow due under said 
contract covering the period subsequent to September 30, 
1937, and to an undivided one-half share as a tenant in 
common in said contract Exhibit ‘*B” and to all payments 
due or to grow due thereunder covering the period after 
December 31, 1936, excluding salary of $12,000. a year 
paid to Percy Adamson for the calendar year 1937, which 
is embraced in the amount herein, and excepting that out 
of any payments made pursuant to said contract for any 
year after 1937 Percy Adamson shall [33] be entitled 
to the. first $7,800. paid in each year, and only the balance 


over that sum shall be divided between the parties. 
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5. In addition to said undivided interest in said con- 
tracts with the United States Rubber Company, Exhibits 
“A” and “B,” in accordance with the provisions of Con- 
clusion of Law No. “4” hereof, plaintiff James H. Adam- 
son is entitled to judgment against the defendant Percy 
Adamson for the sum of Two Hundred Seventy-one Thou- 
sand Forty-four and 92/100 Dollars ($271,044.92). In 
addition to any other remedy or remedies provided by law 
for the collection of said judgment, the amount thereof, 
or so much thereof as shall at any time remain unpaid, 
should be charged upon the share of Percy Adamson in 


the said contracts. 


6. Thomas Adamson holds the said note of James H. 
Adamson and Minnie C. Adamson, together with the col- 
lateral therefor, including all of his right, title and inter- 
est in the said bank deposit of $19,729.73, and in and to 
the said two judgments rendered in Supreme Court, 
Kings County in favor of Thomas Adamson against Min- 
nie C. Adamson, as follows: On July 5, 1935, for 
$105,727.05, andweon May 20, 1937 for $56.20,.as trustee 
for James H. Adamson. Upon the transfer of such note 
and collateral to the plaintiff James H. Adamson, Percy 
Adamson will be entitled to a credit upon the judgment 
herein in the amount of $25,000. 


7. Plaintiff James H. Adamson is entitled to judg- 
ment providing that the defendant Percy Adamson be 
directed to execute and deliver to the plaintiff James H. 
Adamson within ten (10) days after the entry hereof, an 


James H. and Marton C. Adamson 39 


assignment of the undivided share in said contracts, Ex- 
hibits “A” and “B” in accordance with Conclusion of 
Law No. “4” hereof, such assignment to be by way of 
confirmation and further assur- [34] ance of the title to 
such undivided share to be awarded by the judgment 
herein; and that the plaintiff Thomas Adamson and the 
defendant Percy Adamson be directed within ten (10) 
days after the entry hereof to deliver to the plaintiff James 
H. Adamson the said note for $100,000., and the collateral 
therefor, as set forth in Finding of Fact No. ‘13” here- 
of, together with an assignment in due form of all of the 
right, title and interest of said Thomas Adamson therein, 
and also of an assignment of two judgments rendered in 
Supreme Court, Kings County in favor of said Thomas 
Adamson and against said Minnie C. Adamson, as fol- 
lows: on July 5, 1935 for $105,727.05, and on May 20, 
1937 for $56.20, and that Thomas Adamson procure 
Robert P. Levis, his attorney to join with John H. Jack- 
son, attorney for James H. Adamson in paying to James 
H. Adamson, or his attorneys, the sum of $19,729.73 
now on deposit in The National City Bank of New York, 
upon the plaintiff James H. Adamson executing and de- 
livering to the attorney for Percy Adamson a written 
stipulation that Percy Adamson be credited with the sum 


of $25,000., as a payment on account of the judgment. 


8. Plaintiff James H. Adamson is entitled to his costs 
to be taxed. 
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9, Said judgment shall provide that any party may 
apply at the foot thereof for such relief as to the Court 
may seem just in order to provide for the enforcement 
thereof. 


Let judgment be entered accordingly. 
Dated: New York City, January 8th, 1938. 
/s/ HAROLD S. MEDINA 
Referee [35] 
No. 8438 (Comparing Desk) 


State of New York, __) 
County of New York, ) ss.: 


I, Archibald R. Watson, County Clerk and Clerk of 
the Supreme Court, New York County, Do Hereby Cer- 
tify, That I have compared the preceding with the original 


Decision 


filed in my office Jan’y. 11, 1938 and that the same is a 
correct transcript therefrom, and of the whole of such 


original. 
In Witness Whereof, I have hereunto set my hand and 
affixed my official seal, this 7 day of Oct. 1943. 


/s/ ARCHIBALD R. WATSON 


County Clerk and Clerk of the Supreme Court, 
New York County [36] 
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Certificate No. 5449 B Fee $4.50 
Stub No. 10244 
Cashier N 


State of New York 
County of New York—ss. 


I, Archibald R. Watson, County Clerk and Clerk of the 
Supreme Court, New York County, 


Do Hereby Certify, that I have compared the within 
photographic copy of a 
JUDGMENT 
entitled 
visite DAMSON, 
VS. 
PERCY ADAMSON, et ano 

the original of which is filed in my office, under 

Index Number 19023-1934 

thee IN Unter? eee 

Date Filed July 8, 1938 


and that such photographic copy is a correct transcript 
thereof and of the whole of said original. 


In Witness Whereof, I have hereunto set my hand and 
affixed my official seal this 6th day of Oct., 1943. 


(Seal) /s/ ARCHIBALD R. WATSON 


County Clerk and Clerk of the Supreme Court, 
New York County [37] 
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SUPREME COURT 29NEW YORK COURT 


x 

James H. Adamson, 

105 West 40th Street 

New York City, 

Plaintiff, 
— against — 

Percy Adamson, 

1790 Broadway, 

New York City, 

Defendant, 

and 
Superior Seating Company, Inc., 
105 West 40th Street, 
New York City, 

Defendant. 
XX JUDGMENT 
Thomas Adamson, # 19023/1934 
2074 East 26th Street, 
Brooklyn, New York, 

Plaintiff, 
— against ~ 
Superior Seating Company, Inc., : : 


Lillian Mandel and Jacob Klausner, 
105 West 40th Street, 
New York City, 

Defendants, 

and 

James H. Adamson, 

Defendant. 

x 
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The issues in the above entitled action with respect to 
which a new trial was ordered by an order of the Appel- 
late Division, First Department, entered February 9, 1937, 
upon which judgment was entered in the Office of the 
Clerk of this Court on February 11, 1937, having been 
duly referred to Harold R. Medina, Esq., as Referee to 
hear and determine, by order made at Special Term, Part 
III of this Court, dated the 19th day of March 1937, 
upon the consent of all parties to the action; and the said 
order of the Appellate Division and the judgment entered 
thereon having [38] thereafter been resettled, and the 
issues with respect to which a new trial was ordered by 
said resettled order of the Appellate Division having 
thereafter been referred to said Harold R. Medina, Esq., 
as Referee to hear and determine, by order made at Spe- 
cial Term, Part III of this Court, dated the 4th day of 
March, 1937, likewise upon the consent of all the parties 
to the action; and the account of the defendant Percy 
Adamson having been filed with the Referee on or about 
the 15th day of April 1937; and objections of the Plain- 
tiff James H. Adamson to said account having been filed 
with the Referee on or about the 26th day of April 1937; 
and the trial of said issues having duly taken place before 
the Referee, and he having duly made his report herein 
setting forth his Findings of Fact and Conclusions of Law, 
and directing judgment as hereinafter specified, and said 
report having been duly filed in the Office of the Clerk 
of the County of New York on January 11, 1938, and 
the costs and disbursements of plaintiff James H. Adam- 
son having been duly adjusted, 
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It is now Ordered, Adjudged and Decreed: 


1. That the partnership accounts for the period re- 
ferred to in Exhibit “D’’ annexed to the decision herein, 
should be settled and allowed as filed and adjusted by 
sade Excibit ~“D:7 

2. That James H. Adamson and Percy Adamson are 
each hereby awarded an undivided one-half share as a 
tenant in common in the contract between Percy Adamson 
and the United States Rubber Company, dated January 2, 
1932, a copy of which is annexed to the decision herein 
marked Exhibit “A,” and to all payments due or to grow 
due under said contract, [39] covering the period subse- 
quent to September 30, 1937, and to an undivided one- 
half share as a tenant in common in the contract between 
Percy Adamson and the United States Rubber Company, 
dated January 2, 1932, a copy of which is annexed to 
the decision herein marked Exhibit “B” and to all pay- 
ments due or to grow due thereunder covering the period 
after December 31, 1936, encluding salary of $12,000. a 
year paid to Percy Adamson for the calendar year 1937, 
which is enbraced in the account herein, and exceptinz 
that out of any payments made pursuant to said contract 
for any year after 1937 Percy Adamson shall be entitled 
to the first $7,800. paid in each year, and only the balance 
over that sum shall be divided between the parties. 


3. That in addition to said undivided interest in said 
contracts the plaintiff James H. Adamson do recover of 
the defendant Percy Adamson the sum of Two Hundred 
Seventy-one Thousand Forty-four and 92/100 Dollars 
($271,044.92), together with interest on the sum awarded 
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by the report, to wit: $271,044.92, from January 11, 
1938, amounting to $7679.61 and the costs and disburse- 
ments of the plaintiff James H. Adamson as taxed here- 
in amounting to $5689.60 making in the aggregate the 
sum of $284,414.13 and have execution therefor. In ad- 
dition to any other remedy or remedies provided by law 
for the collection of said judgment, the amount thereof, 
or so much thereof as shall at any time remain unpaid, is 
hereby charged upon the share of Percy Adamson in the 


Sai@gmcontiacts: 


4. That defendant Percy Adamson is hereby directed 
[40] to execute and deliver to the plaintiff James H. 
Adamson within ten (10) days after the entry hereof, 
an assignment of the undivided share in said contracts 
Exhibits “A” and “B” in accordance with paragraph “2” 
hereof, such assignment to be by way of confirmation and 


further assurance of the title to such undivided share. 


5. That Thomas Adamson, plaintiff in the second 
above entitled action, and the defendant Percy Adamson 
are directed within ten (10) days after the entry hereof 
to deliver to the plaintiff James H. Adamson the note for 
$100,000. made by plaintiff James H. Adamson and Min- 
nie C. Adamson to the American Seating Company and 
the collateral therefor as set forth in Finding of Fact 
No. “13” of the decision herein, together with an assign- 
ment in due form of all of the right, title and interest 
of said Thomas Adamson therein, including an assign- 


ment of two judgments rendered in Supreme Court, Kings 
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County in favor of said Thomas Adamson and against 
said Minnie C. Adamson, as follows: on July 5, 1935 
for $105,727.05, and on May 20, 1937 for $56.20, and 
that Thomas Adamson procure Robert P. Levis, his at- 
torney, to join with John H. Jackson, attorney for James 
H. Adamson in paying to James H. Adamson, or his at- 
torneys, the sum of $19,729.73 now on deposit in The 
National City Bank of New York, upon condition that 
the plaintiff James H. Adamson simultaneously execute 
and deliver to the attorney for Percy Adamson a written 
stipulation that Percy Adamson be credited with the sum 


of $25,000. as a payment on account of this judgment. 


6. That any party may apply at the foot hereof for 
[41] such relief as to the Court may seem just in order 


to provide for the enforcement thereof. 
Dated: July 8, 1938. 


/s/ ARCHIBAED Re VWAlso, 
Clerk. 


The foregoing judgment approved as to form. 


/sf HAROLD So) MEDINA 
Referee. 


Certified Copy Issued—P 

Cow AIC cc, sstseda tee 

Date. le/SH 

Comnity Cleriae N.Y. Go: 
Bye... eer er. -.. 42) 
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File No. 19023 Year 1934 
Supreme Court : New York County 


James H. Adamson, 


Plaintiff, 
VS. 
Percy Adamson, 
Defendant, Fee paid $4.75 
and Stub No. 24968 
Superior Seating Company, Inc., July 8, 1938 
Defendant. County Clerk N.Y. Co. 
By Bye 
Thomas Adamson, Cashier 
Plaintiff, 
VS. 
Superior Seating Company, Inc. 
et al., 
Defendants, 
and 
James H. Adamson, 
Defendant. 
JUDGMENT Recorded 
Filed and Docketed July 8, 1938— Photostat Div. 
1:05 P.M. Jul. 12, 1938 


Hall, Cunningham, Jackson & Haywood 
Attorneys for James H. Adamson 
22 East 40th Street 
Borough of Manhattan 
City of New York [43] 
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EXH Eis @ 


This Agreement, made in the City of New York, State 
of New York, on October 20th, 1939, by James H. Adam- 
son, residing in Rye, New York, (hereinafter called the 
“First Party”), William Edwin Hall, Warren W. Cun- 
ningham, John H. Jackson, Alfred W. Haywood and 
Chester M. Patterson, partners engaged in the practice of 
law, at No. 22 East 40th Street, in the City and County 
of New York, under the firm name and style of Hall, 
Cunningham, Jackson & Haywood, Esqs., (hereinafter 
called the “Second Parties”), Percy Adamson, residing in 
Purchase, New York, (hereinafter called the “Third 
Party”) and United States Rubber Company, a corpora- 
tion duly organized, created and existing under and by 
virtue of the laws of the State of New Jersey, duly au- 
thorized to do business in the State of New York, with 
offices at No. 1790 Broadway, Manhattan Borough, New 
York City, (hereinafter called the” Fousthe rare. o 


Witnesseth: 


Whereas, on or about May 14, 1934, the First Party, 
as plaintiff, by the Second Parties, as his attorneys, com- 
menced an action, bearing index number 19023/34, in 
the Supreme Court, New York County, against the Third 
Party, as defendant, wherein judgment was demanded for 
the dissolution of a partnership alleged to exist between 
the First and Third Parties, and for an accounting of the 
affairs and property thereof; and 


Whereas, in the said action the First Party claimed, 
further, that the partnership was the sole owner of: (1) 
the certain trade mark “‘Lastex” and the registration there- 
of; (II) the certain invention for which applications were 
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filed in the United States Patent Office on July 30, [44] 
1930 and June 11, 1931, respectively, and for which 
United States Letters Patent number 1,822,847 were is- 
sued under date of September 9, 1931, together with 
Letters Patent of Foreign Countries, issued thereon, and 
applications therefor; (III) the certain contract dated 
January 2, 1932, made by and between the Third and 
Fourth Parties, hereinafter called the “License Agree- 
ment,’ pursuant to which, among other things, the Third 
Party granted to the Fourth Party an exclusive license 
under United States Patent No. 1,822,847 and Canadian 
Patent No. 317,346, and under any corresponding patents, 
and applications for patents, granted by, or filed in, any 
Countries foreign to the United States and Canada, and 
the Fourth Party agreed to pay to the Third Party certain 
royalties, and the Third Party agreed, upon demand, to 
assign to the Fourth Party any and all of said patents 
and applications upon conditions stated in the said “Li- 
cense Agreement,” which contract is hereby incorporated 
in and made part of this agreement by reference; and 
(IV) the certain contract dated January 2, 1932, made by 
and between the Third and Fourth Parties, hereinafter 
called the “Service Agreement,” under which, among other 
things, the Third Party was engaged by the Fourth Party 
to sell, for the Fourth Party, and to promote the develop- 
ment and sale, by the Fourth Party, of certain elastic 
yarns and articles made thereof, and the Fourth Party 
agreed to pay to the Third Party certain compensation for 
such services, as therein provided, which contract is here- 
by incorporated in, and made part of this agreement by 
reference; and 
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Whereas, the issues in the said action ultimately were 
resolved in favor of the First Party and against the Third 
Party by Harold R. Medina, Esq., who, [45] theretofore, 
by order made and entered therein, had been duly ap- 
pointed Referee to hear and determine, and who, on De- 
cember 31, 1937, rendered his opinion in the case, and 
on January 8, 1938 made his report wherein he set forth 
his Findings of Fact and Conclusions of Law; and 


Whereas, the said action thereafter was settled by the 
execution and exchange of certain writings, including: 
(1) a memorandum of agreement, dated February 23, 
1938, made by and between the First and Third Parties, 
consented to by the Fourth Party; (II) a letter agree- 
ment, dated February 23, 1938, made by and between the 
First and Third Parties; and (III) a stipulation, dated 
February 23, 1938, made by and between the then respec- 
tive Atorneys for the First and Third Parties, with the 
authorization and approval of the said First and Third 
Parties noted thereon, all of which are incorporated in and 
made part of this agreement by reference; and 


Whereas, on or about July 8, 1938, judgment was en- 
tered in the said action, wherein and whereby, among other 
things, it was directed that the First Party recover of the 
Third Party the sum of $271,044.92, with interest, 
amounting to $7,679.61, and costs and disbursements taxed 
at $5,689.60, making an aggregate of $284,414.13, in all, 
and have execution therefor, which said judgment, there- 
after, and by order made on or about August 11, 1938, 
was modified and amended so as to indicate at the foot 
thereof all of the certain terms and provisions of settle- 
ment contained in the said writings executed and ex- 
changed, as aforesaid; and 
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Whereas, in consideration of legal services thereto- 
fore rendered by them in the certain action aforesaid, [46] 
the Second Parties, by the agreement of the First Party, 
were given a certain interest in and to the certain action, 
judgment, and settlement, aforesaid, in pursuance of which 
an assignment was executed in their favor by the said 
First Party, a copy of which is annexed hereto, marked 
“Exhibit A,’ and notice thereof given to the Third and 
Fourth Parties by writings dated January 30, 1939; and 


Whereas, thereafter, because of differences regarding 
construction of said writings executed and exchanged, as 
aforesaid, as well as in certain other matters, the Third 
Party, as plaintiff, caused five separate actions to be in- 
stituted in the Supreme Court, Westchester County, four 
against the First Party, as defendant, and one against the 
Superior Seating Company, Inc., of No. 105 West 40th 
Street, Manhattan Borough, New York City, as defend- 
ant; and 


Whereas, the five certain actions aforesaid thereafter 
were settled by agreement dated September 11, 1939, 
made by the First, Second and Third Parties hereto, to- 
gether with the said Superior Seating Company, Inc., by 
the terms of which the Third Party undertook to pay to 
the First Party the sum of $21,447.56, in installments as 
therein specified, a copy of which agreement is annexed 
hereto marked “Exhibit B”; and 


Whereas, the parties hereto have agreed upon the bar- 
gain, sale, transfer and assignment by the First and Sec- 
ond Parties of their certain rights, hereinbefore men- 
tioned, but only upon the terms and conditions hereinafter 
provided; and 
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Whereas, in consideration of the representations, un- 
dertakings, and actions of the First and Second Parties, 
herein stated, and in consideration of the execution, [47] 
and exchange by and between the Third and Fourth Par- 
ties, contemporaneously herewith, of a certain additional 
agreement, the Fourth Party has agreed to make the 
certain payments hereinafter provided; 


Now, Therefore, in consideration alike of the forego- 
ing, and of the following recitals, representations and 
warranties, and of the several and mutual covenants, 
promises and agreements herein contained, and of the sum 
of One ($1.00) Dollar, lawful money of the United 
States, by each of the parties hereto to the other, and 
others, in hand paid, the receipt whereof is hereby sever- 
ally acknowledged, confessed and admitted by each of 
them, the parties hereto do hereby severally covenant 
and agree as follows, each of the parties hereto agree- 
ing for himself or itself and for no other parties hereto; 


First: (A) That the First Party does hereby bargain, 
sell, assign, transfer and set over to the Third Party all 
of his right, title and interest in, to and under: 


(1) The certain partnership which formerly ex- 
isted between the said First and Third Parties un- 
der the firm name and style of Adamson Bros. Com- 
pany, as well as the certain corporation, Adamson 
Bros. Company, Inc., organized under and by virtue 
of the laws of the state of New York, which later 
succeeded the said partnership, and the capital stock 
and obligations thereof, and in all the monies, trade 
marks, trade names, accounts due, or to become due, 
and in all other assets of any kind, nature and de- 
scription whatsoever, which belonged, or belongs, to 
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the said Adamson Bros. Company and Adamson Bros. 
Company, Inc., or either of them, which said assets 
include, or may include, among other things, the fol- 
lowing: 
(a) the reversionary or other right in the cer- 
tain trade mark ‘“‘Lastex” and the registration 
thereof; 


(b) the certain invention for which applica- 
tions were filed in the United States Patent Of- 
fice on or about July 24, 1930 and June 11, 
1931, respectively, for which United States Let- 
ters Patent No. 1,822,847 were [48] issued un- 
der date of September 8, 1931, together with all 
Letters Patent of Foreign Countries, issued 
thereon, and all applications therefor, and any 
and all other inventions of the Third Party, 
whether patented or not and whether or not 
heretofore assigned to the Fourth Party; 


(c) the two certain contracts, both dated Jan- 
uary 2, 1932, made by and between the Third 
and Fourth Parties, hereinbefore described and 
referred to as the “License Agreement” and the 


“Service Agreement, 


modified. 


respectively, as heretofore 


(II) the certain judgment which was duly en- 
tered, filed and docketed under number 19023/34 
in the office of the Clerk of the County of New York, 
on or about July 8, 1938, in favor of the First 
Party, and against the Third Party, and all monies 
due, and to ‘grow due, thereunder, and the whole, as 
well as each and every part, thereof. 
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(B) That the Second Parties, and each of them, do 
hereby join with the First Party in the foregoing and 
do hereby bargain, sell, assign, transfer and set over 
to the Third Party, any and all of their, and each of their, 
right, title, and interest, in, to, and under, the certain 
things hereinbefore more particularly described in para- 
graph “First, subdivision (A)” hereof; and the Second 
Parties, and each of them, further do hereby remise, 
release, and forever discharge, the First, Third and 
Fourth Parties, and each of them, of all, and from all, 
and all manner of, action and actions, cause, and causes 
of action, suits, debts, dues, sums of money, accounts, 
reckonings, bonds, bills, specialties, covenants, contracts, 
controversies, agreements, promises, variances, trespasses, 
damages, judgments, extents, executions, claims and de- 
mands whatsoever, in law, or in equity, that against the 
said First, Third and Fourth Parties, or any of them, 
the said Second Parties, or any of them, ever had, now 
have, or hereafter can, shall, or may, have for, upon, or 
by reason of any matter, cause, or thing, whatsoever, 
from the beginning [49] of the world up to, and in- 
cluding, the day of the date of this agreement. 


(C) That the First Party does hereby represent to, 
and covenant with, the Third and Fourth Parties, and 
each of them, that he has not heretofore bargained, sold, 
assigned, transferred, or set over, or attempted to bar- 
gain, sell, assign, transfer, or set over, his right, title 
and interest in, to, and under the certain things herein- 
before more particularly described in paragraph “First, 
subdivision (A)” hereof, or any part, or parts, thereof, 
to any person, firm, association, or corporation, and that 
he has not, in any way, mortgaged, or incumbered, or at- 
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tempted to mortgage, or incumber, the same, or any 
part, or parts, thereof, and that there are no liens on, 
or incumbrances, of any nature, kind, or description, 
whatsoever, upon, his said interests, or any part, or parts, 
thereof, attaching thereto since the First Party acquired 
ownership thereof, excepting certain assignments which 
(initialed) JN jha dn February 23, 1938 and of 
he made in favor of the Second Parties, under date of / 
latter agreement 
January 30, 1939, a copy of which / is annexed hereto 
as “Exhibit A,’ which said assignment is to be paid off 
and satisfied simultaneously with, by, and upon, the exe- 
cution of this agreement. 


(D) That the Second Parties, and each of them, do 
hereby represent to, and covenant with, the Third and 
Fourth Parties, and each of them, that neither they, nor 
any of them, have heretofore bargained, sold, assigned, 
transferred, or set over, or attempted to bargain, sell, as- 
sign, transfer, or set over, their right, title, and interest, in, 
to, and under, the certain things hereinbefore more par- 
ticularly described in paragraph “First, subdivision (A)”’ 
hereof, [50] or any part, or parts, thereof, to any per- 
son, firm, association, or corporation, and that neither 
they, nor any of them, have, in any way, mortgaged, or 
incumbered, or attempted to mortgage, or incumber 
the same, or any part, or parts, thereof, and, fur- 
ther, that there are no liens, or incumbrances, of any 
nature, kind, or description, whatsoever, upon their, or 
any of their, said interests, or any part, or parts, thereof, 
except the certain assignment which was made in their 


favor by the First Party under date of January 30 
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1939, a copy of which is annexed hereto as “Exhibit 
A.” which said assignment is to be paid off and satisfied 
simultaneously with, by, and upon, the execution of this 
agreement. 


(E) That the mutual obligations of the First, Second 
and Third Parties, provided in the certain agreement 
dated September 11, 1939, made by the said First, Second 
and Third Parties, together with the Superior Seating 
Company, Inc., which agreement is annexed hereto, 
marked “Exhibit B,”’ are hereby expressly reserved, and 
excepted herefrom, and shall continue in full force and 
effect notwithstanding the execution of this agrement by 
the several parties hereto; and that, otherwise, the First 
Party does hereby remise, release and forever discharge 
the Second, Third and Fourth Parties, and each of them, 
of all, and from all, and all manner of, action, and actions, 
cause, and causes of action, suits, debts, dues, sums of 
money, accounts, reckonings, bonds, bills, specialties, 
covenants, contracts, controversies, agreements, promises, 
variances, trespasses, damages, judgments, extents, exe- 
cutions, claims and demands whatsoever, in law, or in 
equity, that against the said Second, Third and Fourth 
Parties, or any of them, the said First Party ever had, 
now has, or hereafter [51] can, shall, or may, navewean 
upon, or by reason of any matter, cause, or thing, what- 
soever, from the beginning of the world up to, and in- 
cluding, the day of the date of this agreement. 


(F) That the Third Party covenants to assume, pay 
and satisfy, or cause to be paid and satisfied, all debts 
and other liabilities, of any kind, or nature, whatsoever, 
of the certain partnership which formerly existed between 
the First and Third Parties under the firm name and 
style of Adamson Bros. Company, as well as of the cer- 
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tain corporation Adamson Bros. Company, Inc., organ- 
ized under, and by virtue of, the laws of the State of 
New York, which later succeeded the said partnership; 
and the Third Party further covenants to save and hold 
harmless the First Party against any and all liability 
and/or claims and/or damages that the First Party may 
sustain, become liable, or answerable, for, or shall pay, 
upon or in consequence of, such debts, or other liabilities, 
(initialed) JN JHA DN sas well as any claim of any na- 
ture by the said partnership or 
corporation 
against the First Party. 


(G) That simultaneously with the execution of this 
agreement, the First Party shall make, execute, and de- 
liver to the Third Party, a satisfaction of the whole, and 
each and every part, of the certain judgment which was 
duly entered, filed, and docketed under numer 19023/34, 
in the office of the Clerk of the County of New York, on 
or about July 8, 1938, in favor of the First Party and 
against the Third Party, which satisfaction shall be in 
form suitable and proper for filing. 


(H) That the First Party and the Third Party here- 
by mutually rescind and terminate all of said agreements 
made on or about February 23, 1938, including a memo- 
randuin of agreement dated said date and an agreement 
in the form of a letter dated said date addressed by the 
Third Party to the [52] First Party and accepted by 
the First Party; and the Second Parties hereby release 
and relinquish to the Third Party any and all right, title 
and interest which they, or any of them, have, or may 
have, in or to any of said agreements or in or to any 
payments or benefits thereunder ; 
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(1) That the First Party and the Second Parties 
hereby acknowledge and warrant to and agree with the 
Fourth Party that neither they nor any assignee or 
assignees of theirs, or any other person or concern claim- 
ing through them, nor any‘of them, has any reversionary 
or other interest in said United States Patent No. 
1,822,847 or any corresponding foreign patent or in any 
other patent or property right or rights acquired by the 
Fourth Party from or through the Third Party or in 


} 


said trade mark “Lastex’’ or said registration thereof. 


(J) That the First and Second Parties, and each of 
them, do hereby further covenant that they, and each 
of them will, at any time, or times, at the reasonable re- 
quest of the Third and Fourth Parties, or either of them, 
make, execute, and deliver, every such further instru- 
ment, or conveyance, for the better, or more effectually, 
vesting and confirming of all of the rights, titles, interests, 
properties, claims and demands hereby bargained, sold, 
assigned, transferred, and set over, to the Third Party, 
or so intended to be, as by the said Third and Fourth 
Parties, or either of them, or either of their respective 
counsel, shall be advised or requested. 

Second: That in consideration of the foregoing, the 
Fourth Party shall pay: 

(A) to the Second Parties, the sum of $110,000.00, 


without interest, as follows: [53] 


$60,000.00, simultaneously with the execution of this 
agreement, the receipt whereof is hereby acknowledged, 
confessed and admitted; $50,000.00 on January 2, 1940. 


(B) to the First Party, the sum of $215,000.00, with- 
out interest, as follows: 
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$5,000.00 simultaneously with the execution of this 
agreement, the receipt whereof is hereby acknowledged, 
confessed and admitted; 


$210,000.00 in equal installments of $2,500.00 each, 
the first installment on December 1, 1939, and thereafter 
on the lst day of each second month until the full sum 
of $210,000.00 shall have been paid. 


However, the First Party shall have the right to re- 
quire of the Fourth Party, and the Fourth Party shall 
thereupon pay to the First Party, in each instance upon 
thirty days’ notice in writing to such effect, payments of 
monies on account, only, however, as to each payment, to 
the extent, and at and between the times hereinafter in- 
dicated, which shall, when paid, reduce the principal in- 
debtedness aforesaid, but shall not affect the continuity 
of the installment payments of $2,500.00 each aforesaid, 
as follows: 


During the years 1940 and 1941, an amount, or 
amounts, of monies, the total of which shall not ex- 
ceed $20,00.00 for the entire said period; 


During the years 1942 and 1943, an amount, or 
amounts, of monies, the total of which shall not 
exceed $20,000.00 for the entire said period; 


During the years 1944 and 1945, an amount, or 
aniounts, of monies, the total of which shall not ex- 
ceed $20,000.00 for the entire said period. 


Third: That this agreement shall bind and inure to 
the benefit of the several parties hereto, and each [54] 
of their respective personal representatives, successors and 


assigns. 
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Fourth: That this agreement may be executed in any 
number of counterparts, and all of such counterparts shall 


constitute but one and the same agreement. 


In Witness Whereof, the parties hereto have caused 
this agreement to be duly executed on the day and year 


first above written. 


S/ James H. AdamsonsGes)) 

HALL, CUNNINGHAM, JACKSON & 
HAY WOOD, BSOss. 

S/ William E. Hall 

S/ Warren W. Cunningham 

S/ John H. Jackson 

S/ Chester M. Patterson 

S/ Alfred W. Haywood 

S/ Perey Aj Adameon (ss) 


In the Presence of: 
S/ Maxwell Dopin 
as to 
James H. Adamson 
John H. Jackson 
Percy Adamson 
(Signatures not entirely legible.) 
UNITED STATES RULER 
COMPANY 
By Edward J. Coughlin 
Vice President 
Fxttest : 
S7soue (? ye bucknan 
Secretary 
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State of New York ) 
os) 
County of New York ) 

On the 20th day of October, 1939, before me came 
Edward J. Coughlin, to me known, who, being by 
me duly sworn, did depose and say that he resides in 
New York, New York; that he is the Vice-President of 
the United States Rubber Company, the corporation de- 
scribed in and which executed the foregoing instrument; 
that he knows the seal of said corporation; that the 
seal affixed to said instrument is such corporate seal; 
that it was so affixed by order of the Board of Directors 
of said corporation; that he signed his name thereto by 
like order. 


Notary Public, Kings County 
Kings Co. Clerk’s No. 6, Register’s No. 104 


Certificates filed in 
New York Co. Clerk’s No. 16, Register’s No. O111 


Anna Iwanowins, Notary Public 
Commission Expires March 30, 1940 [55] 


xii A 

Agreement made this 30 day of January 1939, by and 
between William E. Hall, Warren W. Cunningham, John 
H. Jackson, Alfred W. Haywood and Chester M. Pat- 
terson, copartners doing business under the firm name and 
style of Hall, Cunningham, Jackson & Haywood (here- 
inafter referred to as “Hall,” and James H. Adamson 
(hereinafter referred to as ““Adamson’”’). 


Whereas under date of February 23rd, 1938, the par- 
ties hereto entered into a letter agreernent covering the 


62 United States of America vs. 


settlement of the claim of Hall against Adamson for ser- 
vices rendered in connection with the litigation between 
James H. Adamson and his brother, Percy Adamson, un- 
der which agreement Adamson gave to Hall four promis- 
sory notes, the amounts and maturity dates of which are 
as follows: 
Note payable August 15th, 1938, in the sum of 
$12,500. 
Note payable February 15th, 1939, in the sum of 
$15,000. 
Note payable February 15th, 1940, in the sum of 
$20,000. 
Note payable February 15th, 1941, in the sum of 
$15,000. 


Whereas Adamson has, since the date of the said agree- 
ment of February 23rd, 1938, made payments on ac- 
count of the first note due August 15th, 1938, in the 
aggregate amount of $2,000, leaving an unpaid balance 
thereon of $10,500; 


Whereas in addition to the foregoing, Adamson is 
indebted to Hall for disbursements paid and incurred, in 
the sum of $7,000, and for additional professional ser- 
vices rendered to the date of this agreement in the sum 


of $5000; and 


Whereas it is desired by the parties hereto to pro- 
vide by this agreement a mutually satisfactory and ex- 
clusive method for the payment of all of the said obliga- 
tions, 

Now Therefore, in consideration of the mutual promises 
herein contained, and of other good and valuable [56] 
consideration by each of the parties hereto to the other 
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in hand paid, receipt whereof is hereby acknowledged, 
the parties hereto have agreed and they do hereby agree 
as follows: 


First: The obligations above mentioned, due to Hall, 
are divided into the following categories by which they 
shall be dealt with and known throughout the remainder 
of this agreement; 


(a) The amount of $15,000, represented by the note 
payable February 15th, 1939, and any amounts remaining 
unpaid thereof from time to time, shall be known as 
M@atevony one. 


(b) The amount of $20,000, represented by the note 
payable February 15th, 1940, and any amounts remain- 
ing unpaid thereof from time to time, shall be known as 
“Category two.” 


(c) The amount of $15,000, represented by the note 
payable February 15th, 1941, and any amounts remain- 
ing unpaid thereof from time to time, shall be known as 
E@atccoryathree, 


(d) All other amounts, including the amount unpaid 
of $10,500 on the note due August 15th, 1938, the 
$7000 disbursements, and the $5000 additional fee, a total 
of $22,500, shall be included in a single category known 
as “Category four.” 


Second: Adamson hereby assigns to Hall, in trust 
nevertheless, to be applied by the said Hall, as Trustee, 
pursuant to the directions contained hereinafter in this 
agreement, all of Adamson’s right to receive royalties and 
commissions from the United States Rubber Company, 
pursuant to the agreement between Adamson and Percy 
Adamson, approved by the United States Rubber Com- 
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pany, dated February 23rd, 1938, and all of Adamson’s 
right to receive payments of royalties, commissions and 
principal from Percy Adamson, pursuant to his agree- 
ment with Percy Adamson, embodied in a letter from [57] 
Percy Adamson to Adamson, dated February 23rd, 1938. 


Third: The royalties and commissions above men- 
tioned are payable quarterly, and are expected to be re- 
ceived by Hall, as Trustee, quarterly on or about the 
first days of February, May, August and November in 
each year. 

Out of each quarterly payment of royalties and com- 
missions received by Hall, as Trustee, pursuant to this 
agreement, during the year 1939, he shall first pay 

(not?) 
promptly to Adamson one-half thereof, but nor more 
than the sum of $3000; except that if for any quarter 
the one-half of the said royalties and commissions paid 
to Adamson shall be less than $3,000, the deficiency shall 
be made up out of any amount by which one-half of the 
royalties and commissions for any subsequent quarter 
shall exceed $3000. Such payments to Adamson shall be 
known throughout the remainder of this agreement as 
‘‘Adamson’s quarterly share.” Any payments received by 
Hall during the year 1939, in excess of ‘“Adamson’s 
quarterly share,” shall be paid by Hall, as Trustee, to 
himself individually, and shall be applied in reduction 
of the amount then due in “Category one.” Upon pay- 
ment of “Category One” in full, any further payments 
received by Hall, as Trustee, in 1939, shall be applied to 
making up any amount by which “Adamson’s quarterly 
share” paid in 1939 shall have fallen short of $12.000. 


In the event that such payments received by Hall, as 
Trustee, during the year 1939, stall exceed a "Simm 
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sufficient to pay Adamson $12,000 during that year, and 
‘Oe pay inits entirety “Category one,” that is to say, a 
total sum of $27,000, then any excess thereover shall be 
paid by Hall, as Trustee, one-third to Adamson, and 
two-thirds to himself in- [58] dividually, and shall be 
applied against the amounts remaining unpaid in “Cate- 
gory four.” 


In the event that at the end of the year 1939, Hall, 
as Trustee, shall not have received sufficient moneys to 
pay himself individually the full amount of “Category 
one,’ then any amount remaining unpaid in that category 
shall be added to and become a part of “Category two,” 
for the purposes of the remaining provisions of this 
agreement. 


Fourth: Out of each quarterly payment of royalties 
and commissions received by Hall, as Trustee, pursuant 
to this agreement, during the year 1940, he shall first 
pay promptly ‘““Adamson’s quarterly share,” as defined in 
article Third hereof. Any payment received by Hall 


during the year 1940, in excess of “Adamson’s quarterly 
share” shall be paid by Hall, as Trustee, to himself in- 
dividually and shall be applied in reduction of the amount 
” Upon payment of “Category 
two” in full, any further payments received by Hall, as 
Trustee, in 1940, shall be applied to making up any 
amount by which “Adamson’s quarterly share” paid in 
1939 and 1940 shall have fallen short of $12,000. a vear. 


In the event that such payments received by Hall, as 
Trustee, during the year 1940 shall exceed a sum suf- 
ficient to pay Adamson $12,000 during that year, and 
in addition to pay any deficiency in ‘““Adamson’s quarterly 
share” for 1939, and to pay in its entirety “Category two,” 


then due in “Category two. 
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then any excess shall be paid by Hall, as Trustee, one- 
third to Adamson, and two-thirds to himself individually, 
and shall be applied against the amounts remaining un- 
paid in “Category four.” [59] 


In the event that at the end of the year 1940 Hall, as 
Trustee, shall not have received sufficient moneys to pay 
himself the full amount of “Category two,” then any 
amount remaining unpaid in that Category shall be added 
to and become a part of “Category three,” for the pur- 
poses of the remaining provisions of this agreement. 


Fifth: Out of each quarterly payment of royalties 
and commissions received by Hall, as Trustee, pursuant 
to this agreement, during the year 1941, he shall first 
pay promptly ‘“Adamson’s quarterly share.” Any payment 
received by Hall during the year 1941, in excess of 
‘‘Adamson’s quarterly share” shall be paid by Hall, as 
Trustee, to himself individually and shall be applied in 
reduction of the amount then due in “Category three.” 


In the event that such sums received by Hall, as Trus- 
tee, during the year 1941 shall exceed a sum sufficient 
to pay Adamson $12,000 in that year, and in addition to 
pay any deficiency in ““Adamson’s quarterly share’ for 
1939 and 1940, and to pay in its entirety “Category three,” 
then any excess shall be paid by Hall, as Trustee, one- 
third to Adamson and two-thirds to himself individually 
and shall be applied against the amounts remaining un- 
paid in “Category four.” 


In the event that at the end of the year 1941, Hallas 
Trustee, shall not have received sufficient moneys to pay 
himself individually the full amount of “Category three,” 
then any amounts remaining unpaid in that Category 
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shall form a new Category to be known as “Category 


3) 


five. 


Sixth: Out of each quarterly payment of royalties 
and comimissions received by Hall, as Trustee, pursuant 
to this [60] agreement, during the year 1942 or later 
years, he shall first pay promptly to Adamson “Adam- 
son’s quarterly share.’ Any such payment received by 
Hall quarterly, in excess of ““Adamson’s quarterly share” 
during the year 1942, shall be paid by Hall, as Trustee, 
to himself individually, and shall be applied in reduction 
of any amount then remaining unpaid in ‘‘Category five.” 


In the event that the sums received by Hall, as Trus- 
tee, in any quarter during the year 1942, or in any year 
thereafter, shall exceed a sum sufficient to pay “Adam- 
son’s quarterly share,” and to pay any remaining bal- 
ance in “Category five,’ then any excess thereover shall 
be paid by Hall, as Trustee, one-third to Adamson and 
two-thirds to himself individually, and shall be applied 
in reduction of any amount then remaining unpaid in 
“Category four.’ 


Seventh: At such time as Hall, as Trustee, shall have 
received, and shall have ‘paid to himself individually, a 
sum sufficient to pay all of the amounts due in all of the 
above mentioned categories, this assignment and agree- 
ment shall terminate, and Hall, as Trustee, shall there- 
upon re-assign to Adamson all of the royalties and com- 
missions and payments herein assigned, and shall pay 
over to Adamson any sums received by Hall in excess 
of the total amount due in all categories hereunder. It 
is agreed that Hall is to receive under this agreement 
only the total amounts included in the four Categories 
specified in Paragraph “First” of this agreement, with- 
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out any additional amounts as interest, commissions, 
Trustee’s fees or otherwise. 


Eighth: Whereas this agreement is intended to vest 
in Hall, as Trustee, all right of Adamson to any pay- 
ments due [61] from Percy Adamson as principal pay- 
ments under the settlement agreement between Adamson 
and Percy Adamson, dated February 23rd, 1938, as well 
as payments of royalties and commissions to be made 
by said Percy Adamson, any of such principal payments, 
when received by Hall, as Trustee, shall be paid one-third 
to Adamson, and two-thirds to himself individually, and 
shall be applied against obligations due in “Category 
four’ above mentioned. Adamson shall retain sole con- 
trol and discretion with respect to such principal pay- 
ments due from Percy Adamson, and shall have the abso- 
lue right to enter into any arrangements with Percy 
Adamson, which he may desire, in reduction or in settle- 
ment thereof (but no reduction of Percy Adamson’s 
liability below $18,000. shall be made) and Hall, as 
Trustee, hereby agrees to follow all of the directions of 
Adamson with respect to such principal payments, and to 
execute any and all documents, consents and releases in 
connection therewith, which may be requested by Adam- 
son from time to time; the only right of Hall, as Trus- 
tee, with respect to the said principal payments as against 
said Adamson being to receive the amount of any such 
payments which shall be made by Percy Adamson, and 
to dispose of same, as Trustee, as hereinbefore provided. 


Ninth: This agreement and trust assignment super- 
cedes in its entirety the said settlement agreement made 
between Hall and Adamson on February 23rd, 1938, ex- 
cept that the assignment by Adamson to Hall of an inter- 
est in future royalties and commissions made in that 
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agreement, and particularly referred to in the letter of 
Hall and Adamson to the City Bank Farmers Trust 
Company, dated February 23rd, 1938, shall continue in 
Pilletereesand effect. TElall agrees to [62] deliver up to 
Adamson for cancellation, immediately upon the execu- 
tion of this agreement all of the four promissory notes 
herienabove described. 


It is understood that Adamson is under no personal 
liability to Hall to make the payments hereinbefore re- 
ferred to and that Hall will look solely to the assigned 
royalties, commissions and payments for the satisfaction 
of said obligations. 


In Witness Whereof, the parties have hereunto set 
their hands and seals the day and year first above written. 


HALL, CUNNINGHAM, JACKSON & HAYWOOD 
Ey eOrHN a JACKSON. “(L.s,) 
Powis nH. ADAMSON “<GEs,) 
James H. Adamson [63] 


This Agreement, made in the City of New York, State 
of New York, on September 11, 1939, between Percy 
Adamson, residing in Purchase, New York (hereinafter 
called the “First Party”), James H. Adamson, residing in 
Rye, New York (hereinafter called the “Second Party”), 
Hall, Cunningham, Jackson & Hayward, of New York 
City (hereinafter called the “Third Parties”) and Su- 
perior Seating Company, Inc., a corporation, duly or- 
ganized, created and existing under and by virtue of the 
laws of the State of New York, with principal office at 
No. 105 West 40th Street, Manhattan Borough, New 
fork City, (hereinaiter called the “Fourth Party”); 
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Witnesseth: 


Whereas, on or about May 14, 1934, the Second Party, 
as plaintiff, by the Third Parties acting as his Attorney, 
commenced an action, bearing index number 19023/34, 
in the Supreme Court, New York County, against the 
First Party, as defendant, wherein judgment was de- 
manded for a partnership accounting, which action ulti- 
mately was determined in favor of the Second Party 
and against the First Party, by Harold R. Medina, Esq., 
who theretofore, by order duly made and entered in the 
said action, had been duly appointed Referee to hear and 
determine, and who, on December 31, 1937, rendered his 
opinion in the case, and, on January 8, 1938, made his 
report, wherein he set forth his Findings of Fact and 
Conclusions of Law; and 


Whereas, the said action thereafter was settled by the 
execution of three separate writings, as follows: A memo- 
randum of agreement, dated February 23, 1938, [64] 
made by and between the First and Second Parties; a 
letter agreement, dated February 23, 1938, made by and 
between the First and Second Parties, and a stipulation, 
dated February 25, 1938, made by and between the then 
respective Attorneys for the said First and Second Par- 
ties, with the authorization and approval of the said First 
and Second Parties noted thereon, all of which are incor- 
porated in and made part of this agreement by reference; 
and 


Whereas, the Third Parties, by virtue of their position 
as such Attorneys for the Second Party and the services 
theretofore rendered by them for and on account of the 
Second Party, by agreement made by and between the 
said Second and Third Parties, was given an interest in 
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the said action and in the said settlement, by reason of 
which the said Third Parties are made a party to this 
agreement; and 

Whereas, on or about January 28, 1938, the First 
Party, at the request of the Second and Fourth Parties, 
loaned to the Fourth Party the sum of $5,000.00; and 

Whereas, prior to the consummation of the certain 
settlement aforesaid, and on or before January 31, 1938, 
in proceedings bearing index number 60809, brought un- 
der Section 74 of the Bankruptcy Act by the Second 
Party in the United States District Court, for the South- 
ern District of New York, the Second Party prepared for 
each of eighteen of his creditors, a series of five promis- 
sory notes, each series aggregating the total claim allowed 
therein for each of his said creditors, all of the said notes 
dated January 31, 1938 and made payable, without in- 
terest. at the National City Bank of New York, 42nd 
Street Branch, New York City, on [65] February 15, 
1938, May 15, 1938, August 15, 1938, November 15, 
1938 and February 15, 1939, respectively, and all of 
which aggregating $51,685.11, subsequent to their exe- 
cution by the Second Party and prior to the delivery there- 
of to each of the respective payees, were endorsed by the 
First Party, and 

Whereas, the Second Party thereafter defaulted in 
making payment of certain of the said promissory notes, 
with the result that the First Party was required to make, 
and actually made, payments against the said several 
series of promissory notes, maturing on the dates and 
ageregating the sums, respectively, as follows: May 15, 
1938—$9,444.65; August 15, 1938—$8;092.02: Novem- 
ber 15, 1938—$8.475.29; February 15, 1939—$7,540.48, 
making a grand total of $33,552.44 in all; and 
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Whereas, the First Party, as plaintiff, caused four 
separate actions to be instituted against the Second Party, 
as defendant, in the Supreme Court, Westchester County, 
wherein he demanded judgments, among other things, for 
the certain respective aggregate sums aforesaid, thereto- 
fore paid by him against the said certain promissory 
notes, which had matured on the respective dates afore- 
said, and, further, caused an action to be instituted in the 
Supreme Court, Westchester County, in his behalf, as 
plaintiff, against the Fourth Party, as defendant, wherein 
he demanded judgment for the sum of $5,000.00, there- 
tofore loaned by him to the Fourth Party, and 


Whereas, under the terms of the settlement made by 
and between the First and Second Parties, under date of 
February 23, 1938, embodied in the form of three sepa- 
rate [66] writings, hereinbefore described, the First Party 
undertook, among other things, to pay to the Second 
Party the sum of $75,000.00, in five annual installments 
of $15,000.00 each, commencing February 15, 1939, 
against which the said First Party, on or before April 
22, 1938, paid to the Second Party amounts totalling 
$20,000.00; and 


Whereas, in the four certain actions instituted in the 
Supreme Court, Westchester County, by the First Party, 
as plaintiff, against the Second Party, as defendant, here- 
inbefore referred to, the Second Party interposed de- 
fenses and counterclaims, based upon an independent, col- 
lateral, oral agreement, alleged to have been made by and 
between the parties prior to, and at the time of, the exe- 
cution of the three certain writings aforesaid, whereunder, 
among other things, he included the following claims: 
(1) That the First Party should pay $30,000.00 towards 
the fees of the Third Party for legal services rendered 
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by the Third Party for, and on the account of, the Sec- 
ond Party; (II) ‘that, notwithstanding the five annual 
installment payments of $15,000.00 each, to be made by 
the First Party to the Second Party, to commence Feb- 
ruary 15, 1939, provided in the said written agreements 
@aicd Pebriary 23, 1938, the First Party, on or before 
August 15, 1938, should pay to the Second Party the 
said sum of $75,000.00, in full; and (III) that should 
the First Party default in either of the foregoing under- 
takings then he, rather than the Second Party, should 
pay the certain promissory notes made by the Second 
Party and endorsed by the First Party, under the cir- 
cumstances hereinbefore described, and thereby become 
entitled to receive [67] credit, to the extent thereof, by 
allocation against the remaining installment payments; 
and 


Whereas, in the action instituted in the Supreme Court, 
Westchester County, by the First Party, as plaintiff, 
against the Fourth Party, as defendant, the Fourth Party 
interposed a defense based upon an independent collateral 
oral agreement, alleged to have been made by and be- 
tween the parties prior to, or at the time of, the execution 
of the three certain writings aforesaid, whereunder it 
claimed that the First Party had released the Fourth 
Party from the debt alleged in the complaint; and 


Whereas, the parties have agreed to settle all of the 
said five actions and to determine their differences and 
the issues and controversies indicated in the pleadings, 
affidavits and other papers in all of the said five actions; 


Now, Therefore, in consideration alike of the forego- 
ing, and of the following recitals, representations and 
warranties, and of the several and mutual covenants, 
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promises and agreements herein contained, and of the 
sum of One ($1.00) Dollar, lawful money of the United 
States, by each of the parties to the other, and others, in 
hand paid, the receipt whereof is hereby severally ac- 
knowledged, confessed and admitted by each of them, the 
parties hereto do hereby covenant and agree, as follows: 


First: (a) That the Second, Third and Fourth Par- 
ties, jointly and severally, do hereby remise, release and 
forever discharge the First Party of all, and from all, 
and all manner of, causes, claims and demands, whatso- 
ever, [68] as against the First Party which they, or any 
of them, ever had, now have, or which they, or any of 
them, can, shall, or may, have for, upon, or by reason 
of an independent, collateral, oral agreement, alleged to 
have been made, by and between the parties hereto, prior 
to, and at the time of the execution of the three certain 
writings aforesaid and, among other things, particularly 
including the claims made thereunder, as follows: (1) 
That the First Party should pay $30,000.00 towards the 
fees of the Third Party for the legal services rendered 
by the Third Party for, and on the account of, the Sec- 
ond Party; (II) that notwithstanding the five annual in- 
stallment payments of $15,000.00 each, to be made by 
the First Party to the Second Party, commencing Febru- 
ary 15, 1939, provided in the written agreements dated 
February 23, 1938, the First Party, on or before August 
15, 1938, should pay to the Second Party the said sum 
of $75,000.00 in full; and (III) that should the First 
Party default in either of the foregoing undertakings, 
then he, rather than the Second Party, should pay the 
certain promissory notes made by the Second Party, and 
endorsed by the First Party, under the circumstances 
hereinbefore described, and thereby become entitled to 
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receive credit, to the extent thereof, by allocation against 
the remaining installment payments; and, pursuant to the 
foregoing, the Second and Fourth Parties, jointly and 
severally, do hereby specifically forever relinquish and 
release all manner of debts, causes, claims and demands, 
whatsoever, alleged in the answers, affidavits and all other 
papers, by way of defense, counterclaim, or otherwise, 
interposed in behalf of the defendants in the four certain 
actions instituted in the Supreme Court Westchester 
County, by the [69] First Party, as plaintiff, against the 
Fourth Party, as defendant. 


Second: (a) That the Second Party does hereby cove- 
nant and agree to keep and to hold the First Part harm- 
less of, and from, and against any and all, liability and 
to keep the said First Party indemnified against any and 
all actions, proceedings, costs, expenses, damages, claims 
and demands, whatsoever, which the First Party may 
sustain, or become liable for, by reason of his endorse- 
ments upon the said certain promissory notes, except to 
the extent of the payments, aggregating the sum of 
$33,052.44 heretofore made by the First Party on ac- 
count of and against the said certain promissory notes, 
said sum of $33,552.44 being hereby expressly excluded 
herefrom. 


(b) That in the event that the First Party hereafter 
shall be required, by judgment in a contested action, 
after notice to the Second Party, to make any payment, 
or payments, on account of, or against, the said certain 
promissory notes, then, and in such event, the said First 
Party, at his sole option, shall have the right to elect 
either to institute an action, or actions, and to recover 
a judgment, or judgments, therefor, as against the Second 
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Party, and to have any and all remedies thereon provided 
in law, or to apply such payment, or payments, and to 
take credit therefor against the installment payments 
which the First Party shall make to the Second Party, 
as hereinafter provided. 


Third: That in additional consideration of this agree- 
ment, and of other consideration here declared to be 
mutual, valuable and sufficient, the First Party does 
hereby remise, release, and forever discharge the Fourth 
[70] Party of, and from, the certain debts, cause, claim 
and demand for the sum of $5,000.00, loaned by the First 
Party to the Fourth Party, on or about January 28, 1938, 
and the First Party does hereby relinquish, renounce and 
forever withdraw the summons and complaint and any 
and all other papers, including the said debt, cause, claim 
and demand, therein alleged, in the certain action instituted 
in the Supreme Court, Westchester County, by the First 
Party, as plaintiff, against the Fourth Party, as de- 
fendant. 


Fourth: (a) That the First Party having heretofore 
made payments to the Second Party under the certain 
written agreements, dated February 23, 1938, of sums 
totalling $20,000.00 and having made certain payments 
against the certain promissory notes, made by the Sec- 
ond Party and endorsed by the First Party totalling the 
sum of $33,552.44, making a grand total of $53,552.44 
in all, it is hereby agreed that the said grand total shall 
be applied in reduction of the sum of $75,000.00, required 
by the terms of the said certain written agreements, dated 
February 23, 1938, to be paid by the First Party to the 
Second Party in five annual installments of $15,000.00 
each, to commence February 15, 1939, thus leaving a 
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balance due thereunder as of the date hereof amounting 
to the sum of $21,447.56, and that, notwithstanding the 
provisions of the said certain written agreements, dated 
February 23, 1938, the said balance of $21,447.56 shall 
be paid by the First Party to the Second Party, without 
interest, as follows: 


On July ‘10, 1940 $1,875.00 
‘“ October 10, 1940 1,875.00 
“ January 10, 1941 1,875.00 
“April 10, 1941 1,875.00 
July 10, 1941 1,875.00 (7a 
On October 10, 1941 $1,875.00 
“ January 10, 1942 1,875.00 
“April 10, 1942 1,875.00 
«July 10, 1942 1,875.00 
“ October 10, 1942 1,875.00 
“ January 10, 1943 1,875,00 
“ April 10, 1943 S226 


(b) That except as hereinabove modified, all of the 
terms, provisions and conditions contained and set forth 
in the memorandum agreement, dated February 23, 1938, 
made by and between the First and Second Parties, the 
letter agreement, dated February 23, 1938, made by and 
between the First and Second Parties, and the stipula- 
tion, dated February 23, 1938, made by and between the 
then respective Attorneys for the First and Second Par- 
ties, with the authorization and approval of the said First 
and Second Parties noted thereon, shall continue to re- 
main in full force and effect. 


Fifth: That, simultaneously with the execution of 
this agreement, the First and Second Parties shall execute, 
or shall procure their respective Attorneys to execute, and 
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exchange formal stipulations discontinuing, without costs, 
the four separate actions instituted in the Supreme Court, 
Westchester County, by the First Party, as plaintiff, 
against the Second Party, as defendant, and the action 
instituted in the Supreme Court, Westchester County, by 
the First Party, as plaintiff, against the Fourth Party, 
as defendant, and withdrawing and discontinuing all mo- 
tions heretofore served, or made, in any of the said 


actions, and which presently are pending. 


Sixth: That this agreement shall bind and inure to 
the benefit of the several parties hereto and each [72] 
of their respective personal representatives, successors and 


assigns. 


Seventh: That this agreement may be executed in any 
number of counterparts, and all of such counterparts 


shall constitute but one and the same agreement. 


In Witness Whereof, this agreement has been duly 
executed on the day and year first above written. 


PERCY ADAMSON (Lisa 
JAMES H. ADAMSON OLS 
HALL, CUNNINGHAM, JACKSON & 
HAYWOOD (LS) 
SUPERIOR SEATING COMPANY, INC. 
LS 


By JAMES H. ADAMSON Pies 


No. 4649-BH. James H. Adamson et al. vs. U. S. A. 
Plfs. Exhibit No. 1. Filed 1-8-1946. Edmund L. Smith, 
Clerk, by John A. Childress, Deputy Clerk. 


[Endorsed]: Filed Jan. 8, 1946. [73] 
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[Title of District Court and Cause. | 


PO Dues Or PACT, CONCLUSIONS OF LAW, 
AND ORDER FOR JUDGMENT 


The above entitled matter came duly and regularly on 
to be heard before the undersigned, Leon R. Yankwich, 
One Olwiunes|idges of the above entitled court, at Los 
Angeles, California, on January 8, 1946, Zagon, Aaron 
and Sandler and Nathan Schwartz by Ray Sandler, ap- 
pearing as attorneys for the plaintiffs, and Charles H. 
Carr, United States Attorney, E. H. Mitchell and George 
M. Bryant, Assistant U. S. Attorney, and Eugene Har- 
pole, Special Attorney, Bureau of Internal Revenue, by 
George M. Bryant, appearing as attorneys for the defend- 
ant, the matter having been tried, and a Stipulation of 
Facts and oral evidence having been received, and argu- 
ment of counsel having been heard, and the court being 
now fully advised in the premises, now makes herewith 
its Findings of Fact, Conclusions of Law, and Order for 
Judgment, to wit: [74] 


BUNDMNGS OF FACT 


If 
This action is brought to recover the sum of $2,577.52, 
together with interest as prescribed by law, upon the 
theory that certain individual incomes taxes were errone- 
ously and illegally assessed against and collected from 
the plaintiffs under the Internal Revenue laws of the 
United States. 


I]. 


The plaintiffs herein at all times mentioned in the com- 
plaint were and still are husband and wife residing at 
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Laguna Beach in Orange County, State of California, 
within the Central Division, Southern District of the 
above entitled Court. 


LT. 


That on or about March 14, 1941, the plaintiffs filed 
with the Collector of Internal Revenue for the Third 
District of New York their joint federal income tax re- 
turn for the calendar year 1940; that said return was 
prepared upon a calendar year basis and showed a total 
gross income of $42,525; that deductions were claimed 
against said income in the sum of $21,569.55; that the 
tax indicated to be due thereon was shown to be $2,489.15; 
that therewith plaintiffs paid to the Collector the sum of 
$621.29 as the first installment of said joint income 
taxes; that on or about March 10, 1943, and subsequent 
to a disallowance of plaintiffs’ claim for refund described 
hereinafter plaintiffs paid to the Collector of Internal 
Revenue for the Sixth Collection District of California 
upon said taxes the sum of $1,000, and to the same Col- 
lector on or about April 8, 1943, plaintiffs paid as a final 
payment upon said taxes the sum of $867.86, together 
with interest in the amount of $168.11, and $1 for re- 
lease of a lien filed by the Collector of Internal Revenue 
for the Sixth Collection District of California wacamare 
the property of the plaintiffs; and that the [75] total 
amount paid by plaintiffs by reason of their individual in- 
come and defense tax for the year 1940, including inter- 
est and lien charges, was the sum of $2,658.26. 


IV. 


Plaintiffs claim that the correct amount of the tax due 
and owing from them was the sum of $80.74. The 
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Jnited States determined that the amount of tax due is 
52,589.15. The difference between the computations of 
he plaintiffs and the computations of the Government re- 
sult from the inclusion in said return of the sum of 
$32,500 received by the plaintiffs from one Percy Adam- 
on, the brother of James H. Adamson, one of the plain- 
iffs in this case under an agreement dated October 20, 
1939. 


V. 

That on or about June 13, 1941, the plaintiffs filed with 
he Collector of Internal Revenue for the Third District 
of New York claim for refund which was numbered 
2,639,120 in the amount of $540.55; that on October 5, 
1943, the Commissioner of Internal Revenue rejected said 
‘laim for refund; that on or about December 27, 1943, 
dlaintiffs filed a claim for refund in the sum of $2,408.41, 
which was numbered 2,849,066 which claim was filed 
with the Collector of Internal Revenue for the Sixth 
Collection District of California; that on July 26, 1945, 
the Commissioner of Internal Revenue rejected this claim 
for refund; and that on August 2, 1945, this action was 
filed. 


VI. 
The grounds stated in the claim for refund filed June 
13, 1941, are as follows: 

Original income tax return was filed showing net 
income of $20,955.45. Due to error, profit on sale 
of patent was included as income from royalties in- 
stead of a long term gain. If [76] correctly reported 
the total tax to be paid would amount to $80.74 as 
per amended return filed. Since the sum of $621.29 
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has been paid for the first quarterly payment on the 
amount erroneously reported, there has been an over- 


payment. of $540.55. 


vale 


The grounds stated in the claim for refund filed De- 
cember 27, 1943, are as follows: 


Taxpayers filed a joint return for 1940 and. er- 
roneously reported a long term gain on the sale of 
capital assets as income from royalties. James 
Adamson sold to his brother all of his right, title 
anr interest’ in and to a certain partnership between 
them, together with his interest in certain inventions 
and trade mark. The sale was made on or about 
October 20; 1939. The aforesaid partnership was 
entered into in November, 1925. The assets sold were 
held for more: than two years before sale. The 
amount reported in 1940 as income from royalties 
was in fact long term gain on the sale of capital 
assets and only 50% thereof should have been taken 
into account. 


This claim was prepared by Forest W. Monroe & 
Associates from information furnished by the Tax- 
payers. 


VIUIT. 

That on or about the first day of November, 1925, 
James H. Adamson and Percy Adamson entered into an 
agreement to become partners at will under the firm name 
and style of Adamson Bros. [77] Company, for the pur- 
pose of engaging in the business of developing and 
dealing in yarns and textiles, including the development 
of ideas in the field of special yarns, pursuant to an oral 
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understanding that James H. Adamson would furnish 
sufficient capital to get started, and that both James H. 
Adamson and Percy Adamson would cooperate in the 
management of the business, with James H. Adamson ex- 
ercising a general supervision and control of the business, 
and Percy Adamson devoting all of his time and atten- 
tion to the conduct thereof, the profits to be shared equally 
between them. 


x 


That said co-partnership entered upon the transaction 
of business in November, 1925, and that said co-part- 
nership was terminated on or about the month of Decem- 
ber, 1932. 


X. 

That, in the year 1930, Percy Adamson conceived the 
idea of an elastic yarn and, on July 30, 1930, filed in the 
United States Patent Office an application for a patent 
thereon. That, between July 30, 1930, and June, 1931, 
experimental and development work in connection with 
said idea was conducted and, on June 11, 1931, a new 
application for a patent was filed by said Percy Adamson 
in the United States Patent Office, which application was 
a continuation, in part, of the. application filed July 30, 
1930. That United States Letters Patent No. 1,822,847, 
covering an elastic yarn, was issued on such application 
on September 9, 1931. 


XI. 
That said co-partnership paid the expense of prose- 
cuting said patent applications and, in addition thereto, 
incurred liability for development and experimental ex- 
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penses in connection therewith. That at all times prior 
to November 1, 1931, said invention was dealt with by 
James H. Adamson and Percy Adamson and was the 


property of said co-partnership. [78] 
XII. 


That the elastic yarn described in said patent and 
patent applications was and is known as “Lastex.’”’ That, 
on or about April 9, 1931, the said co-partnership filed in 
the United States Patent Office an application for the 
registration of a trademark for use in connection with the 
sale of such yarn, which trademark consisted of the 
word “Lastex” in a distinctive style of printing. That 
said trademark was duly registered on May 8, 1931, as 
the property of said co-partnership. 


SIND E 


That on or about April 10, 1931, Percy Adamson en- 
tered into two agreements, in writing, with the U. S. 
Rubber Company whereby in consideration of the license 
to use said invention and other consideration, including the 
agreement of said Percy Adamson to procure the assign- 
ment to the U. S. Rubber Company of said trademark, 
the U. S. Rubber Company agreed to pay to said Percy 
Adamson certain royalties and commissions. That said 
contracts were made simultaneously and as a single trans- 
action. 


PING 


That on or about January 2, 1932, Percy Adamson 
and the said U. S. Rubber Company entered into two 
contracts, in writing, which were made in substitution and 
superseded the contracts made April 10, 1931. 
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XV. 

That on or about July 7, 1931, in pursuance of said 
agreement made by Percy Adamson with the U. S. Rub- 
ber Company on April 10, 1931, the said co-partnership 
assigned to the U. S. Rubber Company the aforemen- 
tioned trademark. 


XVI. 

That on or about November 1, 1931, Percy Adamson 
assumed the exclusive management of the partnership 
affairs without the [79] consent of James H. Adamson. 
That on or about March 24, 1934, Percy Adamson repudi- 
ated the existence of the partnership or any partnership 
obligation. 


XVII 
That after November 1, 1931, neither the partnership 
of Adamson Bros. Company nor James H. Adamson en- 
gaged in the business of developing and dealing in yarns 
and textiles, or in the development of ideas in the field 
of special yarns, nor was James H. Adamson engaged in 
the business of buying or selling inventions or patents. 


XVIII. 

That on or about May 14, 1934, James H. Adamson 
commenced an action in the Supreme Court of New York 
County against Percy Adamson for the dissolution of 
the partnership and for an accounting of the affairs and 
property of said partnership. 


XIX. 


That thereafter by order made and entered in said 
action, Harold R. Medina was duly appointed Referee 
to hear and determine the same. That on December 31, 
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1937, the said Harold R. Medina rendered his opinion in 
the said action and on January 8, 1938, he made his 
report in the said action wherein he set forth his find- 
ings of fact and conclusions of law and made his decision 
therein. 


XX. 


That thereafter and on July 8, 1939, a judgment was 
filed and entered in the above entitled action in accord- 
ance with the decision hereinabove referred to. 


XXII. 


That by said decision and judgment it was adjudicated, 
among other things, that James H. Adamson and Percy 
Adamson were each entitled to an undivided one-half 
share, as tenants in common, to the contracts with the 
U. S. Rubber Company, hereinabove referred [80] to, 
dated January 2, 1932, together with the invention and 
patent. It was further directed that Percy Adamson 
be directed to execute and deliver to James H. Adamson 
an assignment of the undivided share of the said con- 
tracts, such assignment to be made by way of confirma- 
tion and further assurance of the title to such undivided 
share. 


XXII. 


That the said judgment provided, among other things, 
that Percy Adamson pay to James H. Adamson the sum 
of $271,044.92, together with interest and costs. That 
the obligation to pay said sum was discharged by agree- 
ments dated February 23, 1938, and September 11, 1939, 
and was completely discharged and paid prior to October 
20, 1939. 
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XXIq. 

That on or about the 20th day of October, 1939, James 
H. Adamson entered into an agreement with Percy Adam- 
son and the U. S. Rubber Company wherein and whereby 
the said James H. Adamson did sell, assign and transfer 
to Percy Adamson all of his right, title and interest in 
and to any and all assets which formerly belonged to the 
partnership hereinabove referred to, between James H. 
Adamson and Percy Adamson, under the firm name and 
style of Adamson Bros. Company, consisting primarily of 


the following: 


(a) The reversionary or other right of the certain 


trademark “Lastex’”’ and the registration thereof. 


(b) The certain invention for which the United States 
Letters Patent No. 1,822,847 was issued under date of 
September 8, 1931, together with all Letters Patent of 
foreign countries issued thereon, and all applications 
therefor. 

(c) The two certain contracts, both dated January 2, 
1932, between Percy Adamson and the U. S. Rubber 
Company, hereinabove described. [81] 

That, in consideration of the said sale, Percy Adam- 
son agreed to pay to James H. Adamson the sum of 
$215,000, without interest, as follows: 

$5,000 upon the execution of the agreement and 
$210,000 in equal installments of $2,500 each, be- 


ginning on December 1, 1939, and, thereafter, on 
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the Ist day of each second month until the full bal- 
ance of $210,000 shall have been paid. 


XXIV. 

Plaintiffs contend that the stms received under the 
said contract dated October 20, 1939, for the taxable 
years involved constitute a capital gain, whereas the Com- 
missioner of Internal Revenue determined that the amount 
received under said contract constitutes ordinary income. 


CONCEUSIONS OF LAW 


Pursuant to the above Findings of Fact, the court 
draws the following Conclusions of Law: 


I. 
That plaintiffs are entitled to judgment against de- 


fendant in the sum of $2,577.52, together with interest 
on the said sum at the rate prescribed by law. 


ORDER FOR JUDGMENT 


Let judgment be entered accordingly. 
Dated: This 28th day of January, 1946. 
LEON RR, YANKWicH 
Judge [82] 


Approved as to form. Zagon, Aaron and Sandler and 
Nathan Schwartz, by Harold E. Aaron, Attorneys for 
Plaintiffs; Charles H. Carr, United States Attorney wee 
H. Mitchell and George M. Bryant, Assistant U. S. At- 
torneys, Eugene Harpole, Special Attorney, Bureau of 
Internal Revenue, by George M. Bryant, Attorneys for 
Defendant. 


[Endorsed]: Filed Jan. 28, 1946. [83] 
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In the District Court of the United States in and for the 
Southern District of California 


Central Division 
No. 4649-BH 


JAMES H. ADAMSON and MARION C. ADAMSON, 
Plaintiffs, 


VS. 


UNITED STATES OF AMERICA, 
Defendant. 


JUDGMENT 


The above entitled matter came duly and regularly on 
to be heard before the undersigned, Leon R. Yankwich, 
one of the Judges of the above entitled court, at Los 
Angeles, California, on January 8, 1946, Zagon, Aaron 
and Sandler and Nathan Schwartz by Ray Sandler, ap- 
pearing as Attorneys for the plaintiffs, and Charles H. 
Carr, United States Attorney, E. H. Mitchell and George 
M. Bryant, Assistant U. S. Attorney, and Eugene Har- 
pole, Special Attorney, Bureau of Internal Revenue, by 
George M. Bryant, appearing as Attorneys for the de- 
fendant, the matter having been tried, and a Stipulation of 
Facts and oral evidence having been received, and argu- 
ment of counsel having been heard, and the court having 
heretofore filed and cause to be filed its Findings of Fact, 
Conclusions of Law and Order for Judgment, Now There- 


fore, 
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It Is Hereby Ordered, Adjudged and Decreed that 
plaintiffs [84] have and recover of the defendant the sum 
of Two Thousand Five Hundred Seventy-Seven Dollars 
Fifty-Two Cents ($2,577.52), together with interest on 


said sum at the rate prescribed by law. 
Dated: This 28th day of January, 1946. 
LEON R. YANKWICH 
Judge 


Approved as to form. Zagon, Aaron and Sandler and 
Nathan Schwartz, by Harold E. Aaron, Attorneys for 
Plaintiffs; Charles H. Carr, United States Attorney, E. 
H. Mitchell and George M. Bryant, Assistant U. S. At- 
torneys, Eugene Harpole, Special Attorney, Bureau of In- 
ternal Revenue, by George M. Bryant, Attorneys for De- 


fendant. 


Judgment entered Jan. 28, 1946. Docketed Jan. 28, 
1946. C. O. Book 36, page 570. Edmund L. Smith, Clerk, 
by John A. Childress, Deputy. 


[Endorsed]: Filed Jan. 28, 1946. [85] 
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[Title of District Court and Cause. | 


NGdIGE OF APPEAL 
To: James H. Adamson and Marion C. Adamson, Plain- 


tiffs, and Messrs. Zagon, Aaron and Sandler and 
Nathan Schwartz, Their Attorneys: 


Notice Is Hereby Given that the United States of 
America, the Defendant above named, hereby appeals to 
the Circuit Court of Appeals for the Ninth Circuit from 


the final judgment entered in this action on January 28, 


1946. 
Dated this 8th day of March, 1946. 


(CIS IS Iai, (Ce IRIS 
United States Attorney 
eee PCRHELI and 
GEORGE M. BRYANT 
Assistant U. S. Attorneys 
EUGENE HARPOLE, Special Attorney, 
Bureau of Internal Revenue 
By George M. Bryant 
Attorneys for Defendant 


[Endorsed] Filed & mailed copy to Zagon, Aaron & 
Sandler and Nathan Schwartz, Attys. for Plfs. Mar. 8, 
1946, [86] 
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[Title of District Court and Cause. ] 


ORDER EXTENDING TIME TO DOCKET CAUSE 
ON APPEAL 


Upon motion of defendant-appellant and good cause ap- 


pearing therefor: 


It Is Hereby Ordered that the time within which to 
file the record and docket the above entitled cause in the 
United States Circuit Court of Appeals for the Ninth 
Circuit be, and the same hereby is, extended to and in- 


cluding the 6th day of June, 1946. 


Dated this 15th day of April, 1946. 


LEON R. YANKWICH 
United States District Judge 


{lEndorsed]: Filed Apr. 15, 1946. [87] 
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[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the District Court of the 
United States for the Southern District of California, do 
hereby certify that the foregoing pages numbered from 
1 to 89 inclusive contain full, true and correct copies of 
Complaint; Answer; Amended Answer; Stipulation of 
Facts; Findings of Fact, Conclusions of Law and Order 
for Judgment; Judgment; Notice of Appeal; Order Ex- 
tending Time to Docket Cause on Appeal; and Stipulation 
Designating Contents of Record on Appeal which, to- 
gether with copy of the Reporter’s Transcript of hearing on 
January 8, 1946, transmitted herewith, constitute the rec- 
ord on appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


Witness my hand and the seal of said District Court 
this 24 day of July, A. D. 1946. 


(Sealy) EDMUND L. SMITH 
Clerk 


By Theodore Hocke 
Chief Deputy Clerk 
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[Title of District Court and Cause. | 


REPORTER’S TRANSCRIPT OF DESI Mie 
AND PROCEEDINGS 


Los Angeles, California, Tuesday, January 8, 1946, 
10:00 AL VE 


Mr. Sandler: Your Honor, in this matter there has 
been a stipulation of facts which has been agreed on, 
containing several exhibits that I would like to have per- 
mission now to file. 


The Court: The stipulation of facts will be received 
and marked as plaintiffs’ exhibit. 

Mr. Sandler: In addition to the stipulation of facts, 
your Honor, we have filed memorandums in this case. 

The Court: I have read them. 

Mr. Sandler: There was a prior proceeding in the 
New York court which determined the factual situation 
involved in the present case, and we have covered that 
by the stipulation. I have just one particular point. I 
have here the report of the referee who was appointed 
in that case. It is a rather voluminous report, and coun- 
sel and I do not wish to burden the record with it, but 
there is one particular portion on page 80 of this report, 
with respect to the ownership of the patent, which I 
don’t think has been covered in the judgment. That is 
the invention and patent, in which the invention is em- 
bodied. I don’t think there is any dispute, is there, Mr. 
Bryant, that that was a partnership asset? 

Mr. Bryant: The facts are stipulated, that it is an 
asset of the partnership. [2*] 


*Page number appearing at top of page of original Reporter’s Transcript. 
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Mr. Sandler: Therefore, I don’t feel any further evi- 
dence in this case is necessary. I wanted.to be sure. It 
is stipulated that it is a partnership asset. 

The Court: I have read the memoranda you have 
filed. The only issue in the case is whether these pay- 
ments are taxable as income; isn’t that correct? 

Mr. Sandler: That is correct, your Honor. That. is. 
the issue. 

The Court: The plaintiff contends that it is. capital, 
and is not taxable as income. 

Mr. Sandler: Yes. Mr. Adamson, will you take the 
stand, please? 


JAMES H. ADAMSON, 


the plaintiff, called as a witness in his own behalf, being 
first duly sworn, testified as follows: 
The Clerk: Will yow state, please; your full name? 
The Witness: James H. Adamson. 


Direct Examination 
By Mr. Sandler: 


QO. Mr. Adamson, you.are one of the plaintiffs in. this 
case, are you not? Ae Ves. 

Q. Mr. Adamson, we have a stipulation with: respect. 
to most of the facts, and it refers to a judgment. that you: 
procured [3] against your brother, resulting out of cer- 
tain litigation in the State of New York.. You are familiar 
with that judgment, are you not? Au Yes. 

Q. That particular judgment refers to a judgment. 
in your favor, against your brother, in the sum of two 
hundred and seventy-one thousand and some odd dollars. 
Do you recall that? Av Wes, 
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(Testimony of James H. Adamson) 


©. After the rendition of that judgment you entered 
into a contract with your brother, dated October 20, 1939, 
whereby you sold certain items referred to in that contract. 
Do you remember that contract? i. NURS, 

©. Prior to the execution of that last contract, which 
was October 20, 1939, or thereabouts, was that two hun- 
dred and seventy-one thousand dollar judgment satisfied? 


By MAES 

Q. In other words, the payments provided in this con- 
tract constituted no part of any money judgment that was 
rendered by that judgment? 

A. May I have that read, please? 

Mr. Bryant: I am going to object to that question. 

The Court: It calls for a legal conclusion. In fact; 
it is the question involved, whether a person, to satisfy 
a [4] judgment he has obtained, enters into a contract 
which allows the payment of the judgment over a period 
of years, is satisfying the judgment or entering into a 
separate agreement. It is one of the issues. 

Mr. Sandler: I don’t think so. In other words, as I 
read the judgment, that is a legal conclusion. It is 
divided into two parts: No. 1, It established an undivided 
half interest in the contracts. Furthermore, in the second 
part, it rendered a money judgment in the sum of two 
hundred and seventy-one thousand dollars. 

The Court: That money judgment, however, was not 
to be paid over a period. 

Mr. Sandler: That is right. 


The Court: Then they agreed this money judgment 
should be paid over a period of years? 
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(Testimony of James H. Adamson) 

Mr. Sandler: No, your Honor; that is what I am try- 
ing to explain. That two hundred and seventy-one thou- 
sand dollars was actually paid. 

The Court: I did not so understand. 

Mr. Sandler: That is a fact, your Honor. That is 
what I am trying to clarify. 

The Court: Go ahead. 

Mr. Sandler: JI will ask the direct question, Mr. Adam- 
son: Was that two hundred and seventy-one thousand 
dollars paid and settled aside from this contract? [5] 

A. Yes. 

Q. Before this contract was executed? Be VOSS 

Q. Mr. Adamson, after November of 1931—under our 
stipulation of facts that was the date upon which your 
brother moved over to the United States Rubber Com- 
pany—after that date did you, yourself, personally en- 
gage in any phase of the textile business? eX ING, 

Mr. Sandler: To go back, your Honor, and review the 
facts very briefly: We have here two brothers who were 
partners, who were engaged in the business of formulat- 
ing various types of textiles and yarns. In the course 
of that business, according to the judgment and the de- 
cision stipulated to, and introduced here in evidence. the 
invention of an elastic yarn, called “Lastex,”’ and the 
patent in which the invention was embodied, as well as 
the trademark, was a partnership asset acquired by the 


partnership in the course of business. 
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(Testimony of James H. Adamson) 

Q. In 1931 did you own any patents? A... Wes: 

Q. What patents, other than your interest in ‘““Lastex,” 
did you own? 

A. A patent on a grandstand that I developed. 

Q. Did you offer, or hold that patent out for sale 
to [6] customers? A. Ne 

Q. What business were you in after 1931? 

A. Contracting; interior woodwork; furniture. 

Q. Between the years 1931 and 1939, when you en- 
tered into this contract with your brother and the United 
States Rubber Company, did you offer your interest in 
the patent for sale to customers in the course of business? 

A. No. 

©. During the year 1940, Mr. Adamson, that being 
the year that is involved in this present litigation, did 
your wife have any separate income? A. No. 

Q. Did she have any deduction that she claimed under 
your income tax return? A. INo. 

Mr. Sandler: That is all. 

The Court: Any questions? 

Mr. Bryant: No questions. 

Mr. Sandler: The plaintiff rests, your Honor. 

The Court: Is there any further testimony to offer? 

Mr. Bryant: No testimony. 

The Court: I will hear any argument you gentlemen 
desire to present. 

(Argument.) [7] 
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The Court: It seems to me that the Stilgenbaur case 
is binding, in the light of the stipulation of facts and in 
the light of the agreement which was entered into in this 
case. That decision holds that any method of terminating 
the partnership, whether it be by mutual agreement dis- 
solving the partnership and a withdrawal of capital by 
one partner, or whether it be sold to outsiders, or whether 
it be by the legal process of dissolution, any one of these 
is treated by the Ninth Circuit as a sale, and taxable as 


capital loss or gain, and not as income. 


For that reason, the judgment should be for the plain- 


tiff, and it will be so ordered. 


[Endorsed]: Filed Jul. 19, 1946. [8] 


ge 


[Endorsed]: No. 11396. United States Circuit Court 
of Appeals for the Ninth Circuit. United States of 
America, Appellant, vs. James H. Adamson and Marion 
C. Adamson, Appellees. Transcript of Record. Upon Ap- 
peal From the District Court of the United States for 
the Southern District of California, Central Division. 


Filed July 26, 1946. 


PAUL P. O'BRIEN, 


Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit. 
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In the Circuit Court of the United States in and for the 
Ninth Circuit 


No. 11396 


UNITED STATES OF AMERICA, 
Appellant, 


Vv. 


JAMES H. ADAMSON and MARION C. ADAMSON, 
Appellees. 


STIPULATION EXTENDING TIME TO DESIG- 
NATE CONTENTS OF RECORD ON APPEAL 
AND TO DOCKET CAUSE ONFAPRBEAE 


It Is Hereby Stipulated and Agreed by and between 
the parties to the above entitled action, through their re- 
spective counsel undersigned, that the time to designate 
the contents of record on appeal and to docket cause on 
appeal in the above entitled matter may be extended to 
and including August 1, 1946. 


This stipulation is entered into upon the basis that a 
compromise is being negotiated between the parties and 
the question as to appeal has not been resolved by the 
Solicitor General of the United States. 


It Is So Stipulated. 
Dated this 3lst day of May, 1946. 


TOM GVCEARK 
Attorney General of the United States 


SEWALL KEY 
Acting Assistant Attorney General 


James H. aud Marion C. Adamson 101 
CHARLES H. CARR 
United States Attorney 


Pere MITCHELL and 
GEORGE 7, BRYANT 
Assistant U. S. Attorneys 


EUGENE HARPOLE, Special Attorney 
Bureau of Internal Revenue 


By George M. Bryant 
Attorneys for Appellant 


ZXCONTANRON AND SANDER and 
NESTEAN SCHWARITS 


By Ray Sandler 
Attorneys for Appellee 


It is So Ordered. 


June 3, 1946. 
ie iS Eee NS 
Judge 
A True Copy. Attest: Jun. 4, 1946. 
(Seal) PAW PO BR rE Ne 
Clerk. 


[ Verified. | 


[Endorsed]: Filed Jun. 4, 1946. Paul P. O’Brien, 
Clerk. 


102 United States of America vs. 


[Title of Circuit Court of Appeals and Cause. ] 


STATEMENT OF POINTS ON WEHICno 
APPELLANT INTENDS (Ory 


On appeal from the judgment in the above-entitled ac- 
tion the appellant will urge and rely upon the following 


points : 


1. The District Court erred in concluding that plain- 
tiffs are entitled to judgment against the defendant in the 
sum of $2,577.52, together with interest on the said sum 


at the rate prescribed by law. 


2. The District Court erred in that the findings of 


fact do not support the conclusion of law. 


3. The District Court erred in that the findings of 
fact do not support the judgment. 


4, The District Court erred in failing to conclude as 
a matter of law that the amounts received by the plaintiff 
James H. Adamson, in 1940, pursuant to an agreement 
dated October 20, 1939, whereby James H. Adamson sold 
to Percy Adamson all of his right, title and interest in 
and to any and all assets which formerly belonged to the 
partnership between James H. Adamson and Percy Adam- 
son, under the firm name and style of Adamson Bros. 
Company, constituted ordinary income for federal tax 


purposes. 


5. The District Court erred in failing to conelidem= 
a matter of law that the income taxes involved in this 


action were legally and properly assessed and collected. 


James H. and Marton C. Adamson LOS 


6. The District Court erred in ordering and entering 
judgment for plaintiffs and in failing to order and enter 
judgment for defendant. 


JAMES M. CARTER 
United States Attorney 


ee MITCHELL and 
GEORGE M. BRYANT 


Assistants U. S. Attorney 


PUGENE HAKPOLE, Special ttormney 


Bureau of Internal Revenue 


By George M. Bryant 


Attorneys for Appellant 


[Affidavit of Service by Mail.] 


eidorsed |: Filed Jul. 26, 1946. Paul P. O’Brien, 
Clerk, 


